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Right Sell Collateral Bankruptcy 
Borrower 


Where person makes loan collateral security and 
the borrower becomes bankrupt the lender must apply the 
court for permission sell the collateral. can- 
not ahead and sell accordance with the terms the 
agreement between himself and the borrower without first 
securing the court’s permission. 

This the decision Judge Dickinson the United 
States District Court, Eastern District Pennsylvania, 
rendered June 17, 1931. 

The decision has caused discussion and has brought forth 
certain amount criticism because its application banks 
which have billions dollars outstanding loans collateral 
security. The decision, however, does not seem vitally affect 
the rights banks other lenders. merely puts them 
the bother applying the United States District Court 
the Referee Bankruptcy for appropriate permission before 
proceeding sell the securities. The application would prob- 
ably granted matter course most cases. Presum- 
ably, only where the lender attempting something 
which not entitled that the application would 
denied. 

The receiver bankruptcy, the trustee when 
represents all the creditors the bankrupt estate. the 
bankrupt has borrowed money security the lender entitled 
repaid out the proceeds that security. The estate, 
the other hand, entitled the excess which the security 
brings above the amount the loan, any. the duty 
the receiver, acting the interests the creditors, collect 
that excess and see that the excess large possible. 
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given case quite possible that lender might dis- 
pose the security less than its actual value might make 
application the proceeds unwarranted the terms 
the loan agreement. This would probably not apply banks, 
but then there can but one rule for all lenders. any event 
would seem proper that somebody representing the bankrupt 
estate should have notice sales this kind and opportu- 
nity object, the proposed sale should open objection, 
particularly where the delay, caused making the application 


would slight. 
The opinion this case reads follows: 


The discussion this cause has taken wide range. 
truth limited very narrow question. The bankrupt was the 
owner called investment securities which had pledged 
different banks for loans. The pledge was accompanied with 
the usual form collateral note. This gives the pledgee effect 
the power sell the pledge will; apply the proceeds the 
re-payment the loan, and turn over the pledgor the surplus, 
any. The order the Referee restrains the pledgees from exercis- 
ing the power dispose what termed the collateral. Otherwise 
there had been interference with the rights the pledgees. There 
consequence need for the arguments addressed support 
the lawfulness the pledge; the right the pledgees hold the 
pledge for the debt due their right the proceeds any sale. 
The whole question whether after the assets the debtor have 
passed into the custody and control the Bankruptcy Court any one 
will permitted without the consent the Bankruptcy Court 
interfere with such custody sale the asests otherwise. 

are not impressed with the objection the exclusive control 
the Bankruptcy Court the ground that the control given the 
pledgee was given contract and hence any interference with 
the Bankruptcy Courts impairs the obligation contract. 
Bankruptcy Court has lawful power anything which impairs 
the obligation contracts, there very little left which Bankruptcy 
Court can do. have nothing with the doctrine the 
inviolability contracts. The whole question embraced these 
fact situation propositions. The loan for which the pledge was given 
must paid; cannot paid without sale the pledge. The 
sole question whether the Bankruptcy Court has exclusive jurisdic- 
tion make the sale whether defiance the Bankruptcy Court 
whether some other Court the pledgee himself can sell. 
admitted that the case Isaacs, Trustee, vs. Hobbs Tie Timber 
Company, 282 734, rules that another Court cannot decree the 
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sale assets the possession and under the control the Bank- 
Court without the leave the latter Court. 

The ruling the cited case can readily understood. Its proposi- 
tions are very clearly stated. The only differences opinion are over 
the implications and whether the doctrine that case extends 
another case which the fact situation different. The cited case 
was one pledge land for the payment loan with the right 
sell the land pledged through the processes Court. After the 
land had become Bankruptcy assets the cited case rules that could 
not without the leave the Bankruptcy Court sold another 
Court under the pledge. 

the instant case, there like pledge, not land but 
personal property, and the pledgee has the right sell not merely 
through the processes Court but sell himself without recourse 
any Court. 

the cited case was ruled that the pledgee could not sell the 
pledged land through execution but that could sold only 
the Bankruptcy Court (or its leave). Should like ruling made 
the instant case? The learned Referee thought that under the cited 
case should and ordered. This the order under review. 

are full accord with the proposition that the possession 
the pledge cannot disturbed any summary action the Bank- 
ruptcy Court but the right the pledgee open attack only 
plenary suit. This, however, not the question before us. The ques- 
tion the quite different one the right the pledgee take the 
assets the Bankruptcy estate out the control the Bankruptcy 
Court selling them. The power stop such sales exercised daily 
Bankruptcy Courts. Mortgagees whom seized lands have been 
conveyed are restrained; likewise judgment creditors who have 
taken lands execution; like manner landlords who have distrained 
property for rent; plaintiffs attachment execution proceedings 
are also restrained. such pledgees are permitted enforce 
their pledges sale. the pledgee under called collateral loans 
exception the general rule? The only theory, far can 
discover, which his case can differentiated from that other 
pledgees that the collateral holder not pledgee the lien holder 
sense but owner. such owner, the thing pledged is. his 
and forms part the Bankruptcy assets the most the Bank- 
ruptcy Court does not have possession but only the right possession 
which can reduced actual possession only plenary suit. This 
theory provocative discussion which has end. The property 
here theoretically the type known choses action. The pledgee 
bonds stocks holds possession nothing except the evidence 
debt due the pledgor his right share the assets 
corporation. mortgagee form not pledgee but the owner 
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the land described his mortgage subject defeasance. All which 
left the mortgagor owner right redemption. None the 
less the now accepted view that the mortgagee pledgee lien 
holder. The ordinary form corporate bonds and certificates 
stock, true, have come regarded not evidences debt 
share corporate assets but themselves property. 
Pledgees bonds stocks are none the less pledgees with right 
lien. This the only real right they have. see difference 
this respect between them and the pledgees land. are not 
unmindful the difference between the possession power and 
the propriety its exercise. Bankruptcy Court much 
bound have regard the rights pledgee creditors any 
other creditors and not forget that the latter may have priority 
right. pledgee, because this, should always liberty 
apply the Court for leave enforce his pledge. 

indicated think the order the Referee should confirmed 
but that should modified the allowance leave any pledgee 
the investments the bankrupt apply for leave enforce the 
pledge sale otherwise. can then determined each instance 
whether the pledgee should permitted have terms imposed. 
Doubtless the learned Referee thought the pledgee would have this 
right anyhow, and hence did not incorporate the order entered. 
would, however, well make clear that the pledgees are not 
concluded the order. 

appropriate order may submitted. 


Trust Receipts Invalid Where Title Not Bank 


Where bank advances money customer order 
enable the customer obtain possession goods and receives 
trust receipt providing that title shall remain the bank 
and that the customer shall pay over the proceeds the sale 
the goods until the advances are repaid, the trust receipt 
not valid unless bank actually has title the goods. 
such case the bank takes title from the original seller and not 
from the customer. recent case, Alday Motor Com- 
pany, Fed. Rep. (2d) 228, decision the United States 
District Court, District Tennessee, certain trust receipts 
were held invalid because bank and finance company which 
advanced money and received the receipts never had title 
the goods. 
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this case appeared that the Hamilton National Bank 
and the Chattanooga Finance Company were financing for 
the Alday Motor Company the purchase automobiles from 
the manufacturer. the course dealings between the 
parties the motor company purchased automobiles which were 
shipped and assigned the manufacturer, with sight drafts, 
bill lading, and order notify, sent the Hamilton Bank 
some other bank. Upon notice the motor company, 
Stewart, its secretary-treasurer, would execute note payable 
either the bank the finance company amount repre- 
senting the value the shipment. proceeds the note 
would deposited the motor company’s account the 
Hamilton Bank and the motor company would then draw 
check against the account favor the bank holding the 
draft and bill lading. cases where the finance com- 
pany advanced the money gave its check the motor 
company, which deposited the check its credit and drew 
against the account favor the bank holding the draft. 
the same time Stewart, acting the agent either the 
bank the finance company, would execute so-called trust 
receipt stating that the automobile described therein was 
received either the bank the finance company for storage 
and that the undersigned was not the owner the automobile 
but held agent bailee for either the bank the finance 
company upon return the receipt properly indorsed. This 
trust receipt would attached collateral the note 
executed the bankrupt. 

Upon receipt the motor company’s check the bank 
holding the draft and bill lading would deliver them the 
motor company’s secretary-treasurer, who would then draw 
the company’s check favor the railroad company for 
freight charges, The manager the motor company’s 
used car department would then unload and take possession 
the cars and place them display. 

was agreed between the bank, the finance company, and 
the motor company, that the latter’s secretary-treasurer would 
represent the bank and the finance company the possession 
the cars and the matter seeing that they were not sold 
the motor company unless could and would make suit- 
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able payment the appropriate notes. was understood 
that the motor company should have the right sell for cash 
credit for part cash and exchange for used cars. 
When used cars were taken part payment for new ones 
so-called trust receipts were customarily executed Stewart 
favor the party, either the bank the finance company, 
which had been interested financing the purchase the new 
cars sold exchanged. was understood between the bank, 
the finance company and Stewart, their agent, and the 
motor company, that Stewart would not surrender possession 
any liened car unless and until the motor company was 
position discharge the lien. Nothing was done except 
matter bookkeeping identify segregate either the 
new used cars handled bring notice the public the 
fact that they were claimed either the bank the finance 
company. 

was the custom for the motor company sell 
exchange the cars and deposit the proceeds the sales its 
credit and draw its checks favor the bank and the finance 
company. transactions which used car was involved 
the motor company executed so-called trust receipt covering 
the used car and substituted this receipt collateral just 
though the transaction had been original one. The proceeds 
such sales were not segregated turned over such 
the bank finance company except occasionally. 

The motor company was adjudicated bankrupt and the 
Hamilton Bank and the finance company filed claims which 
they contended should allowed secured claims. These 
claims arose out the financing the bankrupt’s purchase 
automobiles. The claims were based the ground that the 
automobiles were held the property either the bank 
the finance company under trust receipts. the alternative 
the bank and the finance company claimed that the automobiles 
belonged the bankrupt and were pledged them security. 

was held that the bank and the finance company were 
not entitled have their claims allowed secured claims and 
that the claims should allowed unsecured. The court 
was the opinion that the trust receipts were not valid because 
the facts did not show that the bank and the finance company 
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ever had title the automobiles covered thereby. The court 
further held that the claims the bank and finance company 
could not upheld the ground that the automobiles were 
pledged them. The court’s reason for holding was that 
the bankrupt had too free hand the sale and exchange 
the property and there was too loose agreement with refer- 
ence the disposition proceeds sales the bankrupt 
motor company permit court sanction the so-called 
pledges enforceable pledges. The reasons for the court’s 
decision are fully discussed the following paragraphs quoted 
from the opinion: 


The trust receipts, course, indicate that they were executed 
upon the idea that the automobiles, both new and used, were the 
property one the petitioners (the banks and the finance com- 
pany), and held Stewart petitioner’s agent surrendered 
petitioner any time upon return the receipt. This incon- 
sistent with true pledge. appears therefore that the intention 
the petitioners certainly was secure the money advanced them 
the trust receipt method. the trust receipts are held valid 
and enforceable, essential that petitioners once had title the 
property, and likewise that their title came through the manufacturer 
other than through the bankrupt—the borrower. title vested 
the petitioners prior the execution the trust receipts, may 
assumed here that nothing occurred thereafter render the trans- 
action invalid unenforceable. the new cars involved, when 
the bankrupt borrowed money from one petitioners with which 
gain possession the property, title was the manufacturer. When 
the bankrupt deposited the proceeds such loan its account 
the bank against which customarily drew its checks, the title was 
not thereby affected. When the bankrupt drew its check payable 
the bank holding the draft with bill lading attached, that was simply 
the usual method transactions where similar property shipped 
and the title passed with delivery the bill lading and 
paid draft from the manufacturer the bankrupt between the 
bankrupt and petitioners with possession least custody the 
property the railroad company. When the railroad com- 
pany’s freight charges were satisfied, the property was delivered 
the bankrupt, and then had both title and possession. can see 
nothing this transaction vesting title petitioners any time, 
and certainly petitioners could not claim title through the manu- 
facturer under these facts. 

examination the numerous authorities cited leaves 
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question but that title the claimants, other than through the 

has been assumed hereinbefore that nothing transpired after the 
delivery the new cars the agent petitioners that would render 
trust receipts unenforceable against the trustee bankruptcy, but 
that not decided. opinion, however, for the reasons above 
stated, that the liens cannot enforced upon the trust receipt theory. 
But upon the idea that title vested the bankrupt, and that thereafter 
possession was Stewart agent petitioners held for them 
pledges, there much the record render that assumption 
unwarranted. The bankrupt had much too free hand the sale and 
exchange the property, and there was too loose agreement with 
reference the disposition proceeds sales the bankrupt 

The principle announced the case McClung Colwell, 107 
Tenn. 592, 890, Am. St. Rep. 961, relied upon 
petitioners. The rule there announced seems accord with the 
generally accepted idea that the pledgee’s lien not lost surrender- 
ing possession the pledgor agent for specific purpose not incon- 
sistent with the contract pledge—in that case exchange pledged 
stock for stock another corporation, the latter stock taken 
the pledgee’s name. cases which this transaction typical, 
the courts are accord that the lien not lost. cases which 
the surrender possession the pledged property the pledgor 
for such purposes and under such circumstances that the pledgor 
may pass title another under promise thereafter discharge 
the obligation secure which the pledge was taken, the lien the 
pledgee lost, and becomes the unsecured creditor the pledgor. 
The test not whether the pledgee has lost possession the property, 
but whether has surrendered possession generally the pledgor— 
sell with the promise the pledgor’s part thereafter dis- 
charge the secured obligation. possession passed the pledgor 
sell pledgee’s agent the proceeds the sale would come into 
pledgor’s hands pledgee’s agent impressed with trust. must 
borne mind that the bankrupt was corporation, and was 
the corporation and not Stewart which the power sale was 
delegated. Stewart was the agent the petitioners, and 
Stewart petitioners insist they intrusted the pledged property. 
Stewart, the agent petitioners, permitted the corporation sell 
the cars, and think the following factual situation determinative. 
accept the statement fact carried into one the briefs 
petitioner that: “Mr. Thompson the Finance Company repeatedly 
warned Stewart, especially after started unloading them 100 
per cent. (value) not let them out his possession unless the indebt- 
edness against the automobile could paid off. told Stewart 
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treasurer the Alday Motor Company and pledge holder these 
particular automobiles not let them out his possession unless 
they were paid off. The instructions given Thompson Stewart 
not let the automobiles out his possession unless they could 
paid off was always followed Stewart.” 

was the practice, the proof clearly shows, for the bankrupt 
deposit the proceeds sales cars with its general funds and 
draw its check petitioner. This was notice and acquiescence 
the practice trusting the bankrupt sell the cars not agent 
the pledgee, but its own account with the assurance that was 
able and and would thereafter discharge the debt secure which the 
car had been pledged. Only few occasions was this practice 
varied, and then only when the bankrupt thought its bank account 
might become overdrawn reason outstanding checks before 
check given pledgee would reach the bank. such cases the pur- 
chaser’s check was indorsed over pledgee. This was the exception, 
not the rule understanding. The understanding agreement exist- 
ing with reference the automobiles the bankrupt’s hands when 
the petition was filed must determined not altogether from the 
words used the parties, but from the course dealing that had 
existed between them with reference other automobiles held 
Stewart under the same agreement. 


Certificates Indebtedness Not Binding City 


recent case was held that certain certificates 
indebtedness city which were delivered bank 
security for promissory notes were invalid and that the city 
was not liable thereon the bank where appeared that the 
bank accepted the certificates with notice that they had been 
issued without compliance with certain statutory requirements. 
The case holding the City Sanford, Fla., Chase 
National Bank City New York, Fed. Rep. (2d) 400, 
decision the United States Circuit Court Appeals. 

appeared that the defendant bank had dealings with the 
plaintiff city through the Seminole County Bank Sanford, 
Florida. the course these dealings the defendant bank 
advanced more than $500,000 notes executed the Semi- 
nole Bank and personally indorsed the mayor the city. 
collateral three certificates indebtedness aggregating 
amount $600,000 were delivered the defendant. These 
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certificates were payable the order the Seminole Bank 
and were executed the city’s name the mayor and attested 
under the corporate seal the city clerk. 

The City Sanford governed commission consist- 
ing three members and the mayor elected the city 
commission. Under the provisions the charter the city 
the commission authorized issue bonds for improvement 
and municipal purposes. The charter provides certain require- 
ments which must met when bonds are issued and one 
the requirements that bonds shall advertised for sale 
sealed bids. 

this suit the plaintiff city sought the surrender and 
cancellation the three certificates indebtedness held 
the defendant bank and also sought enjoin the defendant 
from selling disposing certain negotiable bonds which 
the defendant claimed hold additional collateral the 
notes the Seminole Bank. The defendant counterclaimed 
the certificates for money had and received and money paid 
for the use the plaintiff the sum $500,000. The trial 
court decreed that the bonds should surrendered but did not 
grant the plaintiff relief with respect the certificates 
indebtedness. 'The defendant was granted judgment for 
$450,000 its counterclaim. 

appeared that there was provision the city’s 
charter which sanctioned the issue certificates indebted- 
ness, but the defendant argued that they were the same 
basis bonds. 

The Circuit Court Appeals held that the certificates 
indebtedness were invalid because under the charter the mayor 
and the city clerk had power issue them, the right 
issue bonds being vested the city commission, and also 
because the requirements the charter relative the issue 
negotiable bonds were not complied with. ‘The court 
further held that since the bank accepted the certificates with 
notice these facts had rights with regard thereto and 
the plaintiff city was not estopped from denying the validity 
the certificates. The court also found that the bonds were 
invalid and that the trial court had properly ordered their 
surrender. The Court Appeals modified the decree the 
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trial cqurt striking out the money judgment favor 
the defendant and directing surrender and cancellation 
the certificates indebtedness well the bonds. the 
opinion the court wrote follows: 


These certificates were not issued under section the charter 
for current expenses. The defendant knew they were for improve- 
ments and not for current expenses. they held valid nego- 
tiable securities, they must valid bonds within the provisions 
the city charter. Section 123 authorizes issuing bonds for 
the general municipal purposes mentioned the charter and such 
other lawful purposes may determined ordinances. requires 
confirmation majority vote the qualified electors. When 
bonds are negotiable, they are advertised for sale. these 
certificates are not bonds, they are invalid; they are equivalent 
negotiable bonds, they are invalid, since they were not offered for 
sale, required section 123 (E) the charter, nor were they 
advertised required. sell sealed bids, and after advertising, 
meets the full need the plaintiff’s credit. The defendant concedes 
the certificates were negotiable. Board Com’rs City and County 
Denver Home Savings Bank, 236 101, Ct. 265, 
Ed. 485. 

There recital that deceived the bank into believing that 
section 123 (E) had been complied with and that sealed bids had 
been asked for advertising. The bank, accepting these certifi- 
cates, knew there had been sealed bids advertising required. 
Moreover, the defendant knew the certificates were issued finance 
the city’s improvements temporarily, until the issue bonds provided 
for the resolution were sold and funds became available. The cor- 
respondence between the plaintiff’s mayor and the vice president 
makes clear that the defendant was taking the certificates whenever 
the city needed the money, simply assuming that would repaid 
from the proceeds the bonds sold. They knew that the requirement 
advertising had not been fulfilled. Some these bonds were sent 
intervals one week apart. -The advertisement bonds was 
referred the letter which accompanied the second certificate. 
The purchasers municipal securities are charged with knowledge 
the provisions law governing their issuance. Dixon County 
Field, 111 83, 92, Ct. 315, Ed. 360; Ogden County 
Daviess, 102 634, 641, Ed. 263; Crow Oxford, 119 
215, 221, Ct. 180, Ed. Barnett Denison, 145 
may not rely upon the recitals therein compliance with statutory 
formalities when knows the contrary true. Chaffee County 
Potter, 142 355, 364, Ct. 216, Ed. 1040. And 
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the defendant here may not say that believed the certificates had 
been advertised for sale unless the statutes requiring public bidding 
had been complied with. Roberts Co. Taft, 109 825 
Richardson Grant County, 495 (C. Dist. Ind.). 

the course the business between the defendant and plaintiff, 
through the Seminole Bank, had been the practice, soon 
certificate was given it, charge the account the proceeds from 
the sale the bonds with the face the certificate and with certificate 
and interest when became due. thus clear that the bank knew 
the certificates had not been offered for sale. There can estoppel 
against the plaintiff here grounded the defendant’s ignorance 
the charter’s provisions. Dixon County Field, 111 83, 
Ct. 315, Ed. 360; Sutliff Lake County, 147 230, 

The commission had given actual authority execute these 
certificates. authority conferred the resolutions August 
1925, and February 1926, even did include such certificates 
indebtedness, had long since been exhausted, and the statutory 
powers the mayor and the city clerk did not extend the making 
the recitals bonds. The authority conferred section 
the charter authenticate ordinances and resolutions cannot taken 
mean that the mayor and clerk may also sign bonds. would seem 
exclude such authority. The mayor cannot execute bonds without 
authority from the commission bind the recital makes 
them. Municipal bonds executed the properly authorized officials 
will estop the municipality against bona fide holders for value 
the bonds from asserting that necessary conditions precedent the 
issuance the bonds have not been fulfilled. Knox County Aspinall, 
How. 539, Ed. 208; Waite Santa Cruz, 184 
302, Ct. 327, Ed. 552; Presidio County Noel- 
Young Bond Co., 212 58, Ct. 237, Ed. 402. But, 
the municipality has statutory power issue the bonds under any 
possible situation facts, cannot estopped any recitals 
them from setting its lack power. Northern Nat. Bank 
Porter Township, 110 608, Ct. 254, Ed. 258; Merrill 
Monticello, 138 673, Ct. 441, Ed. 1069. And 
bar appears that the mayor and city clerk who executed the certifi- 
cates indebtedness were not authorized make recitals binding 
the city. Moreover, the bank was not bona fide holder entitled 
rely upon such recitals. 

With full knowledge either known easily ascertainable the 
requirements this city charter, the plaintiff advanced these moneys 
the Seminole Bank its notes, and believing the for 
the plaintiff’s use, expecting reimbursed from the sale the 
which expected sell. But, impose liability this 
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municipality, the law requires that the provisions the city charter 
complied with when borrows money. With such lack power 
the mayor bind the city with respect these certificates 
indebtedness, none may implied his action. recitals made 
the certificate cannot any way regarded estoppel against 
the city, for the mayor lacked power make such representations. 
Therefore the certificates indebtedness must surrendered and may 
canceled the plaintiff. The bonds which the bank claims 
lien are clearly invalid, and the court properly ordered their surrender 
the plaintiff. 


Failure Bank After Issuing Draft Payment 
Check 


Where check forwarded the drawee bank for collec- 
tion and the drawee returns its draft another bank 
payment but fails before the draft can collected, the owner 
the check not entitled priority payment out 
the assets the failed bank. Shull, Bank Commissioner 
Beasley, Supreme Court Oklahoma, 299, Pac. Rep. 149. 

this case the Corrine Beasley, held check 
the Indianola State Bank which she deposited her account 
the Security National Bank Oklahoma City. That bank 
sent the check for collection the Federal Reserve Bank, 
which sent direct the drawee. The drawee issued its draft 
the First National Bank Oklahoma City payment 
but closed its doors before the draft could collected. The 
plaintiff claimed and was denied preference payment over 
other depositors and creditors. its opinion the court said: 


determining the issue here presented, effect must given 
the public policy the state Oklahoma, established section 
article 14, the Constitution Oklahoma, which provides that 
general laws shall enacted the Legislature, which laws “shall 
provide for the protection depositors and individual stockholders.” 
Concerning that section, this court, State rel. Short Norman, 
36, 206 522, 525, said that charges the Legislature with 
the duty enacting laws embodying the two central and 
closely related ideas made prominent therein, wit: Second, 
protection depositors and individual stockholders.” Under the 
public policy announced, deem the duty this court select 
from conflicting decisions those that tend protect depositors 
bank rather than those intended protect creditors bank. 
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are not here concerned with the liability, any, either the 
Security National Bank, the Federal Reserve Bank, the First 
National Bank Oklahoma City. The issue submitted here 
limited, the question, stated the defendant, being whether 
not the agreed statement facts was sufficient entitle plaintiff 
judgment allowing her claim preference.” stated the 
plaintiff, the issue whether the relationship debtor and creditor 
arose between the plaintiff and the Indianola State Bank, whether 
the relationship between them was that principal and agent. 

The drawer the check had funds his account with the 
Indianola State Bank more than sufficient pay the check, and that 
bank had cash hand more than sufficient pay the check the 
time was presented that bank for payment. the plaintiff 
presented the check, she would have been entitled the money 
payment thereof, she could have asked the bank give her draft 
Oklahoma City bank settlement the check. either event 
the transaction would have been closed far the issues here 
are concerned. the cash had been paid for the check, there would 
question principal and agent debtor and creditor. she 
had been given draft payment thereof, there would question 
principal and agent, but there would relationship debtor 
and creditor. The establishment relationship debtor and creditor 
would not make the defendants liable. The plaintiff must recover, 
all, the establishment trust growing out the relationship 
principal and agent. 

not think necessary and will not herein set forth the 
various conflicting rules announced the courts this nation. The 
text-book writers not agree the effect those decisions, and 
the decisions are hopelessly conflict. 

Where merchant draws “draft” customer and attaches 
bill lading thereto and sends either directly indirectly 
bank for collection for collection and remittance, has the title 
merchandise which has contracted sell, and his intention 
part with the title his merchandise only for cash paid 
the collecting bank and remitted him. such situation pre- 
sented where check deposited regular depositor the regular 
course business bank and credit given the depositor under 
agreement that the amount the check will charged back 
the account case not collected. There the holder the check 
has order bank for the payment money. The check may 
good and may not good. The holder wants credit his bank 
against which may check. presents the check his bank for 
knowing that his bank will give him credit its books against 
which may check, and that his bank will send the item through the 
ordinary channels for the purpose having presented the bank 
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which drawn, and that, not paid, will charged 
back his account his bank. That the situation presented 
the record here. 

The question the relationship between collecting bank and 
forwarder has been before this court number times, but the 
state facts here presented has never been before this court for 
consideration. 

Hall Sullivan, 123 Okl. 233, 253 45, 47, the relationship 
was held that principal and agent. There the item was 
forwarded “for payment and remittance.” Kansas Flour Mills Co. 
New State Bank, 124 Okl. 185, 256 43, the item was forwarded 
with notation, “This draft cash item and not treated 
deposit. The funds obtained through its collection are 
accounted for and not commingled with the other funds 
collecting bank.” relationship principal and agent was 
held exist. Thomas Mothersead, 128 Okl. 157, 261 363, 
365, the item was sent “for collection and remittance” and “for pay- 
ment and remittance,” and the relationship principal and agent 
was held exist. State rel. Mothersead Excello Feed Milling 
Co., 131 Okl. 100, 267 833, the item was forward collection” 
and “remit the proceeds,” and the relationship principal and agent 
was held exist. First State Bank Bristow O’Bannon, 130 
Okl. 206, 266 472, the relationship was held that principal 
and agent. There the item was sent direct the collecting bank with 
the notation thereof, “for collection and remittance.” that case 
this court had before the conflicting views the courts other 
states and the various rules announced them. selected from 
those views the one followed this court and applied the 
facts shown that record. There respectable, and possibly 
majority, line decisions other courts the contrary. Corpus 
Juris, page 616, 282, and cases therein cited. This court followed 
the holding the Supreme Court United States Federal Reserve 
Bank Richmond Malloy al., 264 160, Ct. 296, 
Ed. 617, 1261, and held: state bank accepting, 
for collection, drafts expressly marked for collection and remittance 
handles such collection agent, and the proceeds become trust 
fund the hands the bank, subject traced into the hands 
the bank commissioner who takes over the bank insolvent.” The 
want augmentation theory, followed some courts, was said 
too harsh, and the change relationship from that principal 
and agent that debtor and creditor the act desire the 
agent without the consent the principal theory, followed some 
courts, was said unsound, and both those theories were 
rejected. The controlling factor was held the intention 
the parties. 
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The holding that the intention the parties governed was followed 
First State Bank Milburn Lisles, 144 Okl. 156, 289 
1105. There the item was deposited ordinary deposit with 
deposit slip, and the depositor was credited with the amount thereof. 
The depositor was permitted testify, and the testimony was not 
denied that, when the check was delivered the bank, asked for 
the cash thereon, and that the bank refused cash the check, but 
asked him leave the check for collection. The only evidence tending 
refute that testimony was the deposit slip and the bank record 
showing credit the amount the check. This court held that the 
clear weight the evidence was with the depositor, and that the 
relationship principal and agent existed, thereby sustaining the 
rule announced First State Bank O’Bannon, supra, the 
intention the parties governing. 

The rule the intention the parties controlling applied 
the Supreme Court Minnesota 169 Minn. 281, 
211 332, 333, which was said that, the item sent for 
collection and credit, the relationship that debtor and creditor, 
and, sent for collection and remittance, the relationship that 
principal and agent. The court said: the paper was 
deposited for collection and credit for collection and remittance 
may implied, the absence express agreement, from the situa- 
tion and relation the parties, from the course dealing between 
them, from the nature the transaction, from any other circum- 
stances which disclose whether they intended credit 

Having determined that the intention the parties must govern, 
will consider the record for the purpose determining the intention 
the parties this transaction. 

The deposited this check with deposit slip listing the 
item and, the same time, received credit the books and records 
the Security National Bank for the amount thereof. The deposit 
ticket shows that the deposit was “for the Credit Corrine Beasley, 
January 17, 1927.” There testimony the record there was 
First State Bank Milburn al. Lisles, supra, showing 
intent that the check deposited for collection only, and the intent 
the parties must ascertained from the written instrument. The 
deposit slip recited that: 

deposited are received for collection only, credited subject 
final payment cash, with right reserved charge bank enter 
for collection. Acting only agent for depositor, items may 
forwarded through ordinary channels, but this bank assumes 
responsibility for neglect, default, failure such agents, including 
failure follow instructions protest, nor losses the mails. 
Should any collecting agent convert the proceeds, remit returns 
afterwards dishonored, credits given will charged back although 
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item itself may have been paid and not returnable. When deemed best 
items may sent for collection banks which drawn; sent, 
above conditions are neither waived suspended. Items this bank 
not found good close business day deposit will charged 
back depositor.” 

The Security National Bank gave her credit for the amount 
the check with the agreement that would act her agent for the 
collection the check “through ordinary channels.” specifically 
contracted against any responsibility for negligence, default, 
failure the agents employed through the ordinary channels, and 
provided that the credit given the plaintiff the time the deposit 
might charged back the remittance from the item was returns 
afterwards dishonored.” cannot said that the plaintiff intended 
deposit this check the Security National Bank for collection 
and remittance her. are the opinion that she intended 
deposit for credit with the understanding and agreement that 
should charged back her was not paid. Whether not 
was paid, there was intent her part that she would have the 
funds collected remitted her. She was have only the credit which 
she was given the time the deposit the check. 

The letter from the Security National Bank the Federal Reserve 
Bank read: enclose for collection and The Federal 
Reserve Bank, therefore, did not receive this check for collection 
for collection and remittance. received the check for collection and 
credit. Had the check been collected, would not have remitted the 
proceeds thereof the Security National Bank, but would have 
the Security National Bank upon its books directed. With 
this letter authority from the Security National Bank the 
Federal Reserve Bank, cannot said that the Federal Reserve 
Bank, when collected this money, would other than debtor the 
Security National Bank. 

The Indianola State Bank received this check from the Federal 
Reserve Bank collection and returns,” with instructions from the 
Federal Reserve Bank make remittance either Kansas City 
Oklahoma City, but the draft furnished immediately available 
the receiving office, or, other words, the remittance was made 
Oklahoma City, the draft furnished should upon Oklahoma 
City bank having funds available for the payment thereof immediately. 
That was the authority the Indianola State Bank, and acquired 
that authority from the Federal Reserve Bank. acted the agent 
that bank under the authority given that bank, made the 
collection, and made the remittance the amount collected draft 
drawn the First National Bank Oklahoma City. When 
deposited the draft the mail, its agency ceased, and thereafter the 
relationship between the Indianola State Bank and the Federal Reserve 
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Bank was identical with that arising out the purchase from the 
Indianola State Bank that bank Oklahoma City draft, that is, 
the relationship debtor and creditor. 

The Federal Reserve Bank could have sent the check the 
Indianola State Bank with the authority shown the Oklahoma deci- 
sions cited, and the relationship principal and agent would have 
continued until the proceeds the collection were received the 
Federal Reserve Bank. did not that, but, the contrary, it, 
effect, directed the Indianola State Bank keep the proceeds 
collected the check and send the Federal Reserve Bank 
order Oklahoma City bank pay the Federal Reserve Bank 
money other and distinct from that collected the Indianola State 
Bank the check. Under that state facts the relationship was 
that debtor and creditor. 

are not unmindful the fact that there are cases holding 
the contrary, but are the opinion that, where the holder 
check directs the collection and authorizes remittance bank draft, 
upon the issuance the draft and its delivery the United States 
mail for transmission, the relationship debtor and creditor arises 
and the relationship principal and agent theretofore existing ceases. 

The plaintiff says that this the old rule, and that modern author- 
ities are the contrary. That may may not true, but, so, 
are not concerned. view the public policy established our 
Constitution, are not inclined look for some modern theory 
which give creditor failed bank preference over the depos- 
itors that bank the distribution the assets the bank. The 
Federal Reserve Bank was not required send the check the 
Indianola State Bank with authority remit draft. When did 
and its instructions were followed out the forwarding the 
draft, was bound the relationship that established, and has 
greater right for payment full than the other creditors the 
failed bank. 

The relationship debtor and creditor does not arise out the 
matter remitting the proceeds the collection, but out the 
direction the forwarding bank the collecting bank how the 
remittance should made. the directions are remit the proceeds 
collected, the relationship that principal and agent, but, the 
directions are remit funds that are not proceeds collected but funds 
belonging the collecting bank and deposited some other bank, 
then cannot said that the relationship principal and agent 
continues, and the relationship debtor and creditor must exist 
when the collection has been made and the draft drawn and forwarded 
shown the record this case. 

think that, under the facts shown the record, the relation- 
ship debtor and creditor existed after the money had been collected 
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the Indianola State Bank and the draft accordance with the 
instructions given had been executed and mailed the Federal Reserve 
Bank. The relationship being that debtor and creditor, there was 
trust relationship. 


Insolvency Bank Issuing Letter Credit 


Where bank reason insolvency becomes unable 
perform letter credit agreement accept and honor 
draft drawn against the credit and the person whose instance 
the letter credit was issued pays the draft supra protest, the 
bank has cause action against such person his agree- 
ment provide funds meet the draft. was held 
the Appellate Division the New York Supreme Court 
the case Bank United States Seltzer, 251 
Supp. 637. 

appeared that the defendant, merchant New York, 
entered into contract with Tokizawa Shoten, Japanese 
corporation, for the purchase raw silk. The contract pro- 
vided for the establishment ninety-day letter credit and 
the defendant applied the plaintiff bank for the issuance 
letter credit favor Tokizawa Shoten, under which 
drafts ninety days’ sight were drawn the plaintiff, 
accompanied documents representing the silk pur- 
chased. The bank agreed issue the letter credit and there- 
upon the defendant signed letter credit agreement stating 
that the defendant agreed the terms the letter credit 
and promised provide New York one day prior the 
maturity the bills drawn thereunder sufficient funds meet 
the payment such bills, together with interest, commissions, 
and expenses. The agreement further stated that the bills 
lading covering the silk should drawn the order the 
plaintiff and that title thereto and the silk should remain 
the plaintiff bank until payment all the bills drawn under 
the credit. 

The letter credit was delivered and accepted 
Tokizawa Shoten Yokohama, and under Tokizawa Shoten 
drew ninety-day draft the plaintiff for against 
twenty-five bales raw silk. The draft, bills lading, and 
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other documents were then delivered Yokohama bank, 
which paid value for the draft and sent New York, where 
was presented the plaintiff with the documents for accept- 
ance. was done December 1930. The plaintiff 
accepted the draft and the documents were thereupon delivered 
the Yokohama bank. The plaintiff bank then delivered 
the documents the defendant, who gave receipt and subse- 
quently delivered trust receipt December 22, 1930. 
the trust receipt the defendant acknowledged the receipt the 
silk and agreed deliver the proceeds thereof the plaintiff 
“to apply against its acceptance account the undersigned 
and under the terms the letter and agreed 
hold the silk and its proceeds trust for the payment said 
acceptance and any other indebtedness.” 

The draft became due and payable March 1931. 
the meantime December 11, 1930, the plaintiff bank closed 
its doors. February 28, 1931, the defendant offered 
pay the plaintiff bank the amount the draft, together 
with interest, expenses, and commissions, condition that 
the plaintiff pay the draft the holder else that hold the 
funds furnished the defendant for the specific purpose 
paying the draft the holder maturity. defendant 
also offered pay the face the draft the holder, and 
pay the plaintiff its expenses, interest and commissions, 
condition that the plaintiff release the defendant from any 
obligation under the letter credit agreement and return 
the defendant the trust receipt. The plaintiff refused this 
offer, stating that was willing hold the 
offered and the merchandise, returned, and the proceeds 
thereof, paid, trust pending judicial determination 
the right the plaintiff appropriate the same general 
assets and the determination the rights the plaintiff, 
the holder, which was the Yokohama bank, the shipper, 
and the defendant with respect the money, merchandise, 
and proceeds. 

Payment the draft was refused presentation 
the ground that the plaintiff was the hands the super- 
intendent banks and was not open for business. was 
thereupon protested for nonpayment. 
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Shoten demanded that the defendant pay the purchase 
price the March 1931, the defendant paid the 
draft supra protest the Yokohama bank and advised the 
plaintiff this fact. 

Subsequently the plaintiff sought recover from the 
defendant the face the draft, together with its commissions, 
expenses, and interest. The defendant contended that the 
plaintiff had cause The defendant’s contention 
was upheld the court. was held that the bank’s refusal 
the plaintiff’s offer provide funds meet the draft 
condition that the bank honor the draft the hands the 
holder, and the bank’s dishonor the draft constituted 
failure consideration for the letter credit agreement under 
which the defendant agreed provide the funds, and that 
the bank’s refusal such offer and its dishonor the draft 
discharged the defendant his liability under the agreement 
and entitled him the return the trust receipt. The court’s 
discussion the rights the parties contained the follow- 
ing paragraphs quoted from the opinion: 


While the above facts present many interesting questions law 
the respective rights the various parties the transactions 
described, this plaintiff and the defendant submitted that 
there but one question ¢., whether the agreement based 
upon any present consideration and now enforcable law 
equity the plaintiff against the defendant, other words, 
whether bank which has defaulted its commercial credit has any 
cause action against its customer, whose request the credit was 
opened. 

The bank entered into contract not only accept the draft, 
but honor when presented, other words, finance the trans- 
action providing the defendant did certain things. Before payment 
defendant, became apparent that the bank would unable 
fulfill its obligation and that there would breach contract 
its part, fact the defendant offered pay the amount the draft 
the bank would apply for that purpose, would hold 
trust for the specific purpose paying the draft question. 
The bank refused contended that had right accept 
the defendant’s money and place with its other assets, but refused 
pay the draft that the defendant could obtain the goods. The 
defendant argues that plaintiff should not permitted recover 
contract which did not and could not perform, and where there 
was failure consideration. 
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The buyer the goods should permitted protect himself 
paying the draft which the bank refused pay and receive the 
goods, failure accept which would make him liable for damages 
for breach contract. 

The draft this case not the possession third party. 
was paid the defendant, and his possession. 

believe the grounds urged the plaintiff are highly technical 
and not substantial. Governed the rules which determine the 
principles contract law, the plaintiff may not recover. There 
difference between commercial contract this character and other 

Bassett Leslie, 123 396, 400, 386, 387, the 
same facts were before the Court Appeals action inter- 
pleader. Bassett, the plaintiff, alleged that had been sued 
Leslie the acceptance, and Alcock for the price the goods. 
Plaintiff asked for leave pay the money into court and interplead 
Alcock and Leslie. demurrer the complaint was sustained below 
and affirmed the Court Appeals the ground that Alcock and 
Leslie were not suing for the same fund, Leslie’s action being the 
acceptance, and Alcock’s being for the price the 

that case, Judge Earl, writing for the court, said the 
liability the Bassett draft: 

“That draft was drawn the American Exchange upon the plain- 
tiffs for the purpose placing funds meet the draft drawn 
upon Alcock Co.; and, while neglected and refused pay 
the draft accepted it, had cause action against the plaintiffs 
upon the draft accepted 

Mrs. Leslie claims precisely what alleged the complaint, 
her claim good for nothing, and she cannot recover upon the draft 
against these plaintiffs. If, however, may inferred, she fact 
claims that she bona fide holder the draft for value, then she 
can recover thereon against the plaintiffs; and, they should com- 
pelled pay her the amount the draft, they would still liable 
pay Alcock Co. the price the goods.” 

not often that set facts entirely similar those 
case before the court are found adjudicated case. the Bassett 
Case, supra, the bank had breached its contract, and the court held 
that neither nor its assignee could recover against the buyer under 
the breached contract. this case, the plaintiff has also breached 
the contract which seeks enforce against the buyer, the defendant 
herein. 

The Court Appeals held both appeals the Bassett Case, 
supra, that bank cannot enforce contract which has itself 
breached; and, unless are disregard these decisions, they are 
decisive the present controversy. 
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somewhat similar state facts was before this court Sexton 
Fensterer, 154 App. Div. 542, 550, 811, 817, affirmed 
213 641, 107 1085. Mr. Justice Ingraham sums his 
conclusions follows: follows, therefore, that upon aspect 
was there any obligation ever existing favor Kessler Co. 
its assignee bankruptcy against the defendant, and the court was 
quite right directing verdict for the defendants.” 

The difficulty with plaintiff’s position this case that over- 
looks the fact that the Bank United States was not only accept 
this draft, but was finance this transaction honor the draft 
when presented. 

Under the rules laid down the cases governing this subject, 
the defendant remained liable the sales contract until paid the 
draft. making the payment, proceeded under the Negotiable 
Instruments Law the person for whose account was drawn, and 
became the holder thereof, with all the rights the negotiator 
whom paid it. any event, therefore, would have claim 
against the plaintiff for the full amount the draft and would have 
right offset the demand now made upon him the plaintiff. 

the view take this case, however, unnecessary for him 
take that position. The consideration expressed the letter 
credit agreement for defendant’s promise thereunder was the issuance 
Tokizawa letter credit, promise the part plaintiff 
accept any draft against $8,500, and honor any such 
draft the hands any bona fide holder. That promise was and 
remains term the letter credit agreement. The issuance 
such letter credit was obviously not payment defendant’s debt 
Tokizawa, but merely provided means which the latter could 
obtain payment plaintiff performed its obligation thereunder, which 
undertook virtue the letter credit agreement. 

The promise the part defendant the letter credit agree- 
ment, upon which plaintiff issued its letter credit Tokizawa, was 
that the last business day before any draft accepted under such 
letter credit became due defendant would place plaintiff funds 
with which meet such draft. performance that agreement, 
defendant offered the funds plaintiff condition that plaintiff 
honor the draft, agreed, the hands the holder thereof. 
refusal this offer, accompanied its dishonor the 
draft the next business day, constituted failure consideration 
for defendant’s promise the letter credit agreement, which dis- 
charged defendant its promise, and entitled him demand plain- 
tiff the return the trust receipt which had given plaintiff, 
agreed, security for plaintiff’s obligation honor the draft. 

The rules relating outstanding drafts the hands bona fide 
holders under letters credit issued bank which has subsequently 
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become insolvent, not apply, because this controversy not between 
the negotiator the draft and the bank, but between the parties 
the letter credit agreement. Insolvency the bank did not affect 
its liability defendant for breach that agreement, for failure 
consideration thereunder. The bank having failed perform the 
contract and having breached its contract, there was failure 
consideration, clearly pointed out Leslie Bassett, supra. The 
defendant, therefore, entitled judgment dismissing plaintiff’s 
claim the ground that there cause action against the 
defendant, but, stipulated, without costs. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK ENTITLED RECOVER AMOUNT 
UNPAID CHECK FROM DEPOSITOR 


Canal Bank Trust Co. Denny, Supreme Court Louisiana, 135 
So. Rep. 376 


Where check drawn the main office bank deposited 
branch office with the understanding that not paid may 
charged back the account the depositor and the check not 
paid, the bank may recover the amount the check from the deposi- 
tor where his balance not sufficient discharge it. The fact that 
teller the main office certified and paid checks drawn the 
depositor before was ascertained that the check deposited the 
branch office would not paid and after the teller was informed 
the office that the depositor’s account was good for the 
amount will not preclude the bank from recovering. 


Action the Canal Bank Trust Company against Jacob Denny. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Felix Wilfred Gaudin, Milton Reyna, and Edna Konrad 
Gaudet, all New Orleans, for appellant. 

Dart Dart, New Orleans, for appellee. 


ST. PAUL, J.—This action plaintiff from defend- 
ant $6,988.10, the amount check deposited defendant but not 
paid for want funds the the which check was de- 
posited with the understanding that not paid might charged 
back the account the depositor. The agreement full being 
follows: drafts and other items drawn this (branch) office 
this bank, not good the close the business day which de- 
posited, may charged back the and drawn any 
other this bank, may charged back the customer not 
finally paid such office.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 273. 
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The facts are substantially these: Plaintiff has main office and 
number branches the city New Orleans, and defendant was 
depositor one the branches, wit, the Ninth Street Market Branch, 
For the convenience depositors the branch offices are opened Satur- 
day nights with the understanding that deposits made such nights 
shall received date the following Monday. Now the plaintiff 
has, necessity must have, sort internal clearing house be- 
tween its various offices branches, which all checks the different 
offices are sent the main office the morning after they are de- 
posited, and not paid the branch which drawn o’clock 
that day are returned the branch from which they are received and 
charged back the depositor. And this custom exactly accord 
with the the general clearing house between different banks. 

the night Saturday, January 26, 1929, defendant deposited 
the branch bank check Fontaine Martin Co., drawn the main 
office for the aforesaid amount, This check was him, accord- 
ing custom and agreement, Monday, January 28, 1929, and the 
usual course business was sent the main office next morning. 
Neither that day nor the Monday before, nor any subsequent 
day, did Fontaine Martin Co., have any funds said main office; 
fact, they then were, and still are, overdrawn. Accordingly, 
the check was returned the branch office and charged back 
defendant; and his balance was not sufficient discharge it, this suit 
brought for the amount thereof. 

The defense (1) that plaintiff has paid the Fontaine Martin check, 
and (2) that did not should have done so. 

The claim that the plaintiff has paid the Fontaine Martin check 
based upon the fact that Monday morning the plaintiff certified one 
check for defendant for the sum $4,975 and paid other checks his 
for the difference. This contention not well founded. true that 
before certifying and paying defendant’s checks, the teller (at the main 
office) inquired telephone the branch office whether defendant’s 
account was good for the amount, and was informed that was. But 
this was upon the supposition and the fact that defendant’s account 
showed balance sufficient pay the amount all such checks. But 
was not intended be, and was not fact, guaranty that any 
checks which defendant had deposited make such account had 
been collected were absolutely good. business essentially based 
defendant’s credit was perfectly good; and plaintiff’s allow- 
ing defendant draw the amount his apparent deposit was based 
upon the fact that his was good and that would abide his 
agreement make good any checks deposited him and not finally 
paid due course. The fact that this particular check was drawn upon 
another branch plaintiff bank, instead some other bank, makes 
difference; since all intents and purposes the agreement de- 
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posits was that the different branches plaintiff bank were con- 
sidered separate banks and certainly had the Fontaine Martin check 
been drawn separate bank there would not even much 
pretext for holding plaintiff liable for the amount thereof. For 
clear that plaintiff was guilty negligence handling the check, 
and handled the usual method, Certainly bank dealing with 
reputable depositor, good credit, with apparent balance sufficient 
meet his checks, not required under pain loss examine each 
item deposited and ascertain its ultimate value before paying the deposi- 
tor’s and any such rule, made matter law, would well nigh 
disrupt the usual and orderly conduct the banking business. Bankers 
should held speedy and careful handling the checks and drafts 
deposited with them their customers, but this obligation theirs 
should not converted the courts into traps for fixing upon them 
liability which was never contemplated when good faith they rely 
upon the credit and good repute their customers and pay their checks 
the faith their apparent balances. 

Nor think that plaintiff was under any obligation pay the 
check Fontaine Martin Co., because they had heretofore been 
the habit allowing them overdraw their account times. man 
may allow credit another, see fit so, but this does not oblige 
him extend that credit any and all times thereafter. The banker, 
like the butcher, the baker, and the grocer, extends when 
thinks the customer good for the amount the but shuts 
off when thinks the customer longer able respond his ob- 
ligations; and simply impossible conceive any theory law 
sound reason why should not liberty so. 

The trial judge thought the case was with plaintiff, and see 
error therein. 

The judgment appealed from therefore affirmed. 


CHECKS PAYABLE AFTER DRAWER’S DEATH 
NOT SUBJECT INHERITANCE TAX 


Highfield, Register Wills, for Use State Equitable Trust Co., 
Superior Court Delaware, 155 Atl. Rep. 724 


Checks delivered trust company trust delivered 
the payees upon the drawer’s death and paid out the proceeds 
bonds delivered the drawer the trust company constitute valid 
gifts the time the transaction. They are not gifts intended 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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take effect possession enjoyment after the donor’s death and 
are, therefore, not taxable under the Delaware Inheritance Tax Law. 
This case was submitted the court the parties upon agreed 
statement facts. 


Action John Gilpin Highfield, Register Wills and for New 
Castle County, for the use the State, against the Equitable Trust 
Company and another, Executors under the last will and testament 
Mary Latimer, deceased, and others. Judgment favor de- 
fendants. 

This case arose upon stated determine the liability for tax- 
ing purposes the property mentioned agreement filed. From 
the agreed statement facts appeared that May 1926, Mary 
Latimer executed and delivered the Equitable Trust Company cer- 
tain trust the following words: 


Mary Latimer, Christiana Hundred, New Castle 
County and State Delaware, has made, signed and delivered the 
Equitable Trust Company, corporation under the laws the State 
Delaware, the following checks the order the following persons, 
all dated the twenty-ninth day April, 1926: 


Latimer $50,000.00 
Wales $5,000.00 
MeLaughlin $600.00 


therefore, know all men these presents, That the said 
Mary Latimer, hereby declare that said checks made and signed 
are and were delivered the said Equitable Trust Company, 
held it, trust, until after death, and and immediately upon 
decease delivered the several persons named and 
whose order said checks are drawn, free and discharged from any 
trusts, and said checks are paid out and from funds realized 
from the sale certain United States Government Bonds belonging 
me, held the said Equitable Trust Company, and directed 
sold. said United States Government Bonds have not been sold 
before decease, then and that event, said bonds are immedi- 
ately sold executors, and said checks paid full out the 
amount realized from said sale, being intended that the delivery 
said checks the Equitable Trust Company held under the 
terms hereof, shall and construed delivery thereof the 

said Robert Latimer, George MeGovern, McGovern, Bessie 
Wales and McLaughlin, the parties named and whose order 
said checks are drawn, and the payment thereof only shall postponed 
until after decease, but the payment thereof shall obligation 
against estate. 

witness thereof, the said Mary Latimer, have hereunto set 
hand and seal this third day May the year our Lord one 
thousand nine hundred and twenty-six. 


Latimer. 
and sealed the Presence Evans.’’ 
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The trustee held the United States Government Bonds the par 
value $68,000 and upon the order and direction Mary Latimer 
May 13, 1926, sold portion them for $18,129.38 and May 18, 
1926, sold the balance for $50,375.00. 

The Equitable Trust Company was engaged the banking business 
and during the life Mary Latimer, and with her consent, the 
checks mentioned the trust agreement were certified that corpora- 
tion. From the date the agreement income, either from the bonds 
from the proceeds arising from the sale thereof, was paid either 
Mary Latimer during her lifetime, her estate, afterward. 
Promptly after the death Mary Latimer, January 23, 1929, the 
trustee delivered the checks the payees and such checks were shortly 
afterwards presented and paid. 

The plaintiff has demanded from the executors and from the benefi- 
(being the payees the checks) tax the amount represented 
the checks. The claim for tax arises under the provisions sec- 
tions 146 152 the Revised Code the State Delaware 
amended chapter volume 29, and chapter volume 35, The 
material part said law being: 


property, real and personal, and every estate and interest 
therein, legal equitable, belonging any person who the time 
his death was resident the State Delaware, and which passes 
will the intestate laws this State, deed, grant, gift, 
settlement (except the cases bona fide purchase for full considera- 
tion money money’s worth) made contemplation death 
intended take effect possession enjoyment after the death the 
grantor, donor, settlor any person persons, body politic, 
porate (whether resident nonresident this State) trust other- 


was agreed that the tax assessed against and payable Robert 
Latimer $2500 and against Elizabeth Wales $250.00. 

was also agreed that the case should heard the Court the 
agreed statement facts without the intervention jury and that 
judgment should entered the Court. 

was further agreed that the Court should the opinion that 
taxes were due, then judgment should entered favor the de-. 
fendants for costs. 

William Foulk, Wilmington, for plaintiff. 

Leonard Wales, Wilmington, for defendants. 


RODNEY, J.—Mary Latimer created the trust some three years 
before her death, and the fund itself comprised but inconsiderable 
portion her total estate. There contention this case the 
application the words ‘‘in contemplation The sole ques- 
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tion arises from consideration the taxability the fund 
intended take effect possession enjoyment after the 

course, even casual reading the Statute connection with 
the facts the case immediately discloses that under the terms the 
trust the respective amounts are not actually payable the several 
beneficiaries until the death Mary Latimer, the donor, and this 
extent the gift was intended take effect enjoyment after the death 
the donor. The question determined whether this the real 
meaning the Act. 

After deleting the qualifying words, the Delaware Statute, insofar 
this case concerned, makes taxable all property belonging 
resident this State the time his her death. word 
the statute the word The statute can only apply that 
property decedent which she had right, interest estate 
the time death. the instant case the death Mary Latimer 
must have marked the conclusion some interest which she had the 
property sought taxed. not sufficient that her death shall 
have merely marked the beginning the actual vesting the beneficial 
interest the designated parties because the tax accrues, all, be- 
the death Mary Latimer and specifically based upon 
property her. 

The plaintiff, realizing that, order make the fund taxable, some 
right interest must have remained Mary Latimer the time 
her death, argues that the trust was revocable her and, therefore, the 
required interest existed. This revocable character the trust exists 
more argument than fact. argued that the trustee was the 
agent Mary Latimer, the settlor the trust, because held bonds 
hers for the payment the checks. Attention, however, need only 
drawn the fact that the trustee had full power sell the securities 
and hold the proceeds. The trust being established the relation between 
the trustee and cestuis que trust did not rest upon any foundation 
agency. The trust was active one and the securities were provided 
for the payment the checks and placed the hands the trustee 
and these securities, Miss Latimer’s lifetime and with her knowledge 
and consent were converted the trustee into cash. interest from 
the securities from the fund realized from their sale was reserved 
received Miss Latimer from the date the trust and during the 
remainder her life. power revocation was reserved Miss 
Latimer appears the trust agreement. suggestion mistake 
misunderstanding, duress coercion, fraud undue influence have 
been made and neither Miss Latimer her lifetime nor her personal 
representatives since her death have sought revoke the This 
Court find principle upon which could base conclusion that 
the trust was revocable. The authorities the question revocation 
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941. 

Miss Latimer had provided that the beneficial interest income 
should paid during the life her, the said Mary Latimer, 
and after her death, that the entire trust estate should paid 
D., could the fund any possibility taxable? Mary Latimer 
would have had interest the property after the creation the 
trust; the title and possession the corpus the trust would have 
passed that time from Mary Latimer the trustee and the death 
Miss Latimer simply marked the termination the trust. The sug- 
gested case differs from the one bar only respect the income dur- 
ing the life Miss Latimer and the trust created her there was 
reservation any income her during her life. 

The Federal Estate Tax Act (26 USCA 1091-1121) and the Dela- 
ware Inheritance Tax Act differ their theories and purposes. The 
Federal act does not levy tax any individual legacies, distributive 
shares similar rights nor the right any individual beneficiaries 
receive them, but the right the decedent have the interest 
estate transmitted. The Delaware Act the contrary levies the tax 
the right individual receive the specified right interest 
and the tax based the amount thereof. Because, however, each act 
uses the same language and makes taxable the interest ‘‘intended take 
effect possession enjoyment after the death the donor’’ the 
construction these words the Federal Courts has close applica- 
tion the present case. 

ease involving the analogous Federal Estate Tax Act the 
Supreme Court Reinecke Northern Trust Co., 278 339, 
Ct. 128, 125, Ed. 410, 397, said: 


may freely give his property another absolute gift with- 
out subjecting himself his estate tax, but are asked say 
that this statute means that may not make gift inter vivos gift 
one living person another distinguished from gift take 
effect death), equally absolute and complete, without subjecting 
tax the gift takes the form life estate one with remainder 
over another after the donor’s death. would require plain 
and compelling language justify incongruous result and think 


reasons are apparent which would prevent the operation the 
transactions now considered operating valid gifts inter vivos. The 
essential elements gift inter vivos seem donor competent 
make it; freedom will his her part; intention make it; 
donee capable taking the gift; the gift must complete and nothing 
left undone; the property must delivered the donor and accepted 
the donee; the gift must into immediate and absolute effect, must 
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gratuitous and irrevocable. Thornton Gifts and Advancements, 

The requirement that the gift into immediate and absolute effect 
met the intervention the irrevocable trust. Chancellor Bates 
Robson Robson’s Adm’r, Del. Ch. 51, page 62, quoted Kent, 
Com. 354 ‘‘Gifts inter vivos have reference the future and into 
immediate and absolute then says: 


true that under gift inter vivos party may take 
benefit accrue future day—it may the donor’s death. 
But this can only through the instrumentality trust created 
either third person the donor. The effect creating the trust 
divest once the former property the donor the thing 
given. Such gift less immediate than the ordinary 


urged the plaintiff, and indeed the chief contention, that 
check note which not payable until the death the donor not 
valid gift inter vivos. support this proposition many cases 
are cited, many them being collected the notes 
308 and 1918C, 340. The great weight authority sus- 
tains such contention, but the application that principle the 
present case not clear. The underlying principle the conclusion 
that promissory note payable the death the maker not valid 
gift inter vivos based upon the foundation that the note merely 
promise make the gift the future. check the donor payable 
his death not ordinarily valid gift inter vivos because 
mere order favor the donee and when given without consideration 
may revoked the maker. 

gift the donor’s own check another person ordinarily good 
gift inter vivos only when presented and paid prior the donor’s 
death. Occasionally gift donor’s check has been held good 
inter vivos gift presented prior the donor’s death but not paid 
until after the death had occurred. Bromley Brunton, Eq. 
275. Such gifts are defeated when the presentment and payment are 
delayed until after the death the donor because such death itself 
stopped the payment. 

None these principles can applied the present case. Here 
the checks were drawn the donor the trustee, banking 
tion, and were held under active trust with provision for revoca- 
tion. The donor expressly directed that the ‘‘delivery the checks 
the Trustee should and construed delivery thereof 

the parties named and whose order said checks are 
drawn.’’ was explicitly directed the donor that her death should 
not stop the payment the checks, and funds separate and distinct from 
the ordinary account the donor were provided the donor and ac- 
cepted the trustee for the payment the checks. 
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Shenstone Brock, Ch. Div. 541, promissory note the 
decedent payable the donee was deposited with third person for 
delivery the donee the death the donor. The third person was 
established trustee and the gift supported. Authorities treating 
the question donor’s check the subject valid gift are collected 

arriving the conclusion that the amounts represented the 
checks the present case are not subject the payment the tax 
sought imposed, have had the benefit excellent briefs from 
While have not found necessary cite all the cases pre- 
sented me, comprehensive notes the subject the taxability 
funds intended take effect possession enjoyment after the 

Being the opinion that under the facts and the law the present 
case tax due, and conformity with the agreed statement facts, 
judgment rendered favor the defendants for costs. 


DONEE DEPOSIT REQUIRED PROVE 
GIFT 


Knight Mears, Supreme Court Appeals Virginia, 159 
Rep. 119 


One who claims the deposit decedent the ground that the 
decedent made gift such deposit during his lifetime has the 
burden proving that such gift was made. 

this case appeared that the widow the decedent claimed 
deposits standing his name the ground that the decedent gave 
her the bank books more than five months prior his death, telling 
her take them they were hers. One deposit was mere debit 
and credit bearing interest and subject check the 
depositor. was held that this deposit could not the subject 
gift inter vivos. The other deposit was savings bank deposit. 
The alleged donee failed assert her right this deposit during 
the lifetime the depositor. The evidence also tended show that 
she failed assert her right against the administrator until six 
months after her husband’s death and that she understood that the 
was held that the evidence failed show gift the deposit. 


Bill Eliza Knight against Benjamin Mears, administrator 
John Knight, Sr., and others. From decree dismissing the bill, plain- 
tiff appeals. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 
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Topping Topping, Cape Charles, for appellant. 
Mears Mears, Eastville, for appellees. 


PRENTIS, appellant, who the widow John Knight, 
Sr., deceased, filed her bill against the administrator, which she al- 
leged that the sum $6,389.09, found deposit two banks the 
eredit her husband, had been given her John Knight, Sr., some 
months before his death. The answer denied all the substantial allega- 
tions the bill. Testimony was taken, and the trial court dismissed the 
bill. 

There seems little question the rules law governing such 
eases, The burden was upon the complainant the trial court estab- 
lish the gift satisfactory testimony. There were conflicts the testi- 
mony upon some material points, and the burden upon the appellant 
here satisfy this court that the decree the trial court erroneous. 

John Knight, Sr., said have been about years old, died testate 
December 23, 1928. left surviving him his widow, Eliza Knight, the 
appellant, and four illegitimate children, all whom were acknowledged 
him. married Eliza Knight 1903 and 1915 executed his will 
and left for safekeeping with Otho Mears, Esq., attorney law, 
Eastville, Va., who drew it. After the execution the will, John 
Knight told the appellant that when died she should the office 
Mr. Mears; that the papers were there; and that had properly 


provided for her. This will, after the payment his debts, gave her 
his entire estate for life, with remainder equally divided among 
his five children and his sister, she should living the death 
his widow. One these five children and his sister died before the 


testator. 

December 29, 1928, about week after the death John Knight, 
the appellant went the law office Mears Mears, successors Otho 
Mears, who had been deafness retire from active prac- 
tice, and made herself known Benjamin Mears, the active member 
the firm, and stated that her purpose was find her husband’s will. 
The will was found there, read and explained her. She desired Ben- 
jamin Mears qualify administrator with the will annexed, and 
asked him rent out her husband’s land and see that her legal rights 
were protected. 

These facts are uncontradicted, but there sharp conflict between 
Benjamin Mears and Eliza Knight, she testifying that she then and 
there showed him the pass books the two banks, while says she did 
not show him the pass books, and that never saw them until the 
taking the testimony this case. 

Fanny Nottingham, colored nurse, who asserted substantial bill 
against the estate, which was paid the administrator, was also pres- 
ent the interview, and she appears sustain Eliza Knight’s account 
the interview. Mears testified that all that occurred was that 
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asked Eliza Knight what moneys the deceased, John Knight, had, and 
that when asked this question she looked around Fanny Nottingham 
and then turned Mears and said: ‘‘This money much mine 
was his. both worked for This statement Mears the 
reason then given Eliza Knight for claiming the money, that they 
had both worked for it, was admitted Eliza Knight cross-examina- 
tion. 

Mears, administrator, wrote the two banks, asked for the ac- 
counts the John Knight, withdrew them therefrom, and de- 
posited the gross amount another bank. Mears also testified that 
nothing further occurred with reference the matter until March, 
1929, when she mentioned the fact that had given her the money only 
after refused pay nearly $400 for tombstone for John Knight. 
had several conferences with her, advanced her moneys account 
interest funds, paid therefrom the expenses administration, the 
debts the estate, the largest which appears $175 paid 
Fanny Nottingham, nurse; and heard nothing further this con- 
tention until July, when paid her the rent for the farms. 

This suit appears have been brought the first October rules fol- 
lowing. 

The testimony relied upon support the gift these two funds 
given the appellant, the nurse and Spady, the brother appellant. 
is, substance, that July 1928, after John Spady had driven 
John Knight one the banks draw some money, when re- 
turned gave these books his wife, saying: ‘‘You take these books; 
they are yours. Take these books and take care them, they are yours. 
You give decent burial and give tombstone and you take the 
the money and live off it.’’ 

shown that the books for years had been kept Eliza Knight’s 
trunk, and that they were taken therefrom before this last trip the 
bank, and returned the same place and custody immediately after the 
alleged gift. 

One these deposits, that the Farmers’ Merchants’ Trust 
Bank, Cape Charles, Va., while called savings account, was mere 
debit and credit account, bearing interest, but these funds were subject 
check the depositor, John Knight. this part the fund 
controversy then, perfectly well settled this jurisdiction that the 
delivery such bank book the donee ineffectual gift inter 
vivos. The reasons therefor are sufficiently stated Thomas’ Adm’r 
Snidow Brotherton, 140 Va. 187, 182, 183, 1246. 

clear then that the appellant has title this 

seems equally well settled that the special class deposits 
known Savings Bank deposits, the ownership which passes the 
delivery the book showing such deposit, may the subject gift 


| 
q 
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inter vivos, and that the ownership will pass upon the actual con- 
structive delivery the book with intent pass title the donee. 
965; Cye. 1205, 1239. 

The other deposit, that the Townsend Banking Company, was 
savings bank deposit, and might have been given Eliza Knight 
immediate gift during the lifetime John Knight. delivered 
this book her with intent make her the sole owner the deposit, 
the gift would effective. also clear, however, that the burden 
proving such gift upon the donee. Her conduct connection 
with this alleged gift pertinent fact, however, which must con- 
sidered and given due weight considering the testimony. While the 
gift said have been made nearly six months before the death 
John Knight, notice was given the bank any such change owner- 
ship. More than six months thereafter, when the administrator claimed 
title it, his title was recognized the bank without question, and the 
funds transferred his credit; and the evidence justifies the conclusion 
that the administrator was not notified any such claim Eliza 
Knight until twelve months after the alleged gift. 

contended the administrator this case with great force 
that, even admitting the truth the testimony support this al- 
leged gift, insufficient, and this from Thomas Lewis, supra, 
quoted: ‘‘All gifts, whether inter vivos causa mortis, are gifts 
praesenti, There must words present gift well delivery. The 
one without the other insufficient. Though there actual delivery, 
yet the words gift accompanying the delivery indicate inten- 
tion the part the donor not confer the donee the power 
taking physical possession the thing donor’s death, then 
the proceeding abortive testamentary act and not gift.’’ Grace 
Virginia Trust Co., 150 Va. 56, 142 378, 381, recognizes this 
sound expression the law. 

contended that the words gift show that the donor only gave 
appellant the balance after was given decent burial and 
tombstone, and the donee herself testifies her understanding the 
matter this language: ‘‘After his death understood would have 
have administrator turn the money over me, and 
them Mr. Mears.’’ The fact that she said that she understood that 
she would have have administrator (if she understood the mean- 
ing her language), negatives the idea that she also understood that 
there was immediate and irrevocable gift her which entitled her, 
without any other act the part John Knight, take possession 
owner all the funds the bank. 

certainly cannot questioned that because the great oppor- 
tunity for fraud which afforded such claimant, alleged gift inter 
vivos should never upheld unless clearly and plainly established. 
are opinion that, considering the evidence admitted for the 
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appellant, her conduct the time, her failure assert the gift during 
the five months from the date the alleged gift the death her 
husband, her failure assert the administrator until six months 
after her husband’s death, must also considered, and that the court 
rightly concluded that she had not established gift that clear and 
cogent testimony which required such 

The decree will, therefore, affirmed. 


ISSUANCE NONINTEREST-BEARING CER- 
TIFICATE DEPOSITOR INSOLVENT 
BANK VALID 


Love, Superintendent Banks Mangum, Supreme Court 
Mississippi, 135 So. Rep. 223 


state guaranty statute providing for the issuance noninter- 
est-bearing certificates depositors insolvent banks not invalid 
the ground that impairs the obligation the contract embodied 
interest-bearing certificate deposit held depositor nor 
the ground that deprives depositor who held certificate 
deposit prior the enactment the statute vested right under 
the old statute have issued him interest-bearing guaranty 
certificate. 


Suit Wiley Mangum against Love, Superintendent 
Banks. Decree for the complainant, and the defendant appeals. 

Reversed, and judgment entered for the defendant. 

Butler Snow, Flowers, Brown Hester, and Geo. Mitchell, all 
Jackson, for appellant. 

Earle Floyd, Jackson, for 


ANDERSON, J.—Appellee filed his bill the chancery court 
Simpson County against the appellant, Love, superintendent banks, 
for mandatory injunction, requiring appellant, who was liquidating 
the affairs the insolvent D’Lo Guaranty Bank, which bank appellee 
was depositor the time its failure, issue appellee interest- 
bearing guaranty certificate for the amount his deposit, provided 
law prior the going into effect chapter the Laws 1930, 
instead noninterest-bearing certificate, provided the 
statute. The cause was heard bill, answer, and agreed facts, result- 
ing final decree favor appellee. From that decree appellant 
prosecuted this appeal. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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The D’Lo Guaranty Bank was state bank; failed and went into 
liquidation the 14th day April, 1930. Appellee was depositor 
the bank, and held certificate deposit for $15,000, which certificate 
was dated December 31, 1929, and payable six twelve months after 
date, the option appellee. payment was demanded the end 
six months, the certificate was bear interest the rate per 
cent. per annum; the end twelve months, was bear per 
cent. interest per annum. After the failure the bank, when its 
affairs had gone into the hands appellant for liquidation, appellee 
demanded appellant that the latter issue him interest-bearing 
guaranty certificate, provided law prior the adoption chapter 
the Laws 1930, which went into effect the eleventh March 
that year. Appellant refused appellee’s demand, and offered issue 
him noninterest-bearing certificate, provided section 6-B 
chapter the Laws 1930, which provides follows: 


said depositor’s Protection Fund for the year 1930 applied 
the payment depositors sums representing their respective losses 
through failed banks for that year. said application said fund 
insufficient take care said losses depositors failed banks for 
the year 1930, then said application said fund shall determined 
pro rata basis, namely, each depositor each bank operating under 
this Act and failing the year 1930, and after this Act becomes effec- 
tive, shall participate said depositor’s Protection Fund the pro- 
portion that depositor’s individual loss, after the liquidation the 
failed bank carrying depositor’s deposit, bears the total losses all 
depositors determined and shown after the liquidation each failed 
bank, for that year. deficit the depositor’s Protection 
Fund for that year, said deficit shall not carried into any succeeding 
year. shown, said surplus shall carried into the suc- 
ceeding year. shall the duty the Superintendent Banks, im- 
mediately after taking charge any insolvent bank, issue noninterest- 
bearing certificates each depositor each failed bank for the amount 
the depositor’s deposit entitled now provided law, participate 
the depositor’s Protection Fund. Subsequent the year 1930 the 
assessments for the depositor’s Protection Fund are continued, 
made annually, until such time outstanding present guaranty 
certificates are paid full, provided this Act, and each year’s dis- 
tribution application said depositor’s Protection Fund shall 
accordance with the plan set out this Section for the year 


Appellee challenged the constitutionality chapter the Laws 
1930 upon various grounds, all which, except two, were decided 
against him City Jackson Deposit Guaranty Bank Trust Co. 
(Miss.) 133 So. 195. For history the state bank guaranty legisla- 
tion, reference made the opinion that case. understand, 
the two grounds which were not disposed that case, upon which 
the constitutionality chapter the Laws 1930 are challenged 
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appellee, are, first, that the act impairs the obligation the contract 
embodied appellee’s certificate deposit, contravention section 
the State Constitution, and section article the Con- 
stitution the United States; and, second, that appellee had vested 
right, when the law went into effect, have issued him, under the 
old law, interest-bearing guaranty certificate, which was taken away 
from him the new statute, thereby depriving him property right 
violation the due process provisions the Constitutions the 
state and the United States (Const. Amend. 14, §1; Const. 
Miss. 1890, 14). 

view decision the Supreme Court the United States, 
and the state South Dakota, presently cited, the principles 
laid down which fully approve being sound, and controlling 
the questions here involved, think there little, anything, further 
said, except call attention those cases. The suspended Bank 
Guaranty Law provides for fund raised assessment upon all 
state this was evolved safeguard for depositors the banks. 
was police regulation, ‘‘the sanction which lay the constitu- 
tional power the state, and not duty arising 
operation law not contract, the sense the Constitution. 
Generally citizens state have vested rights the existing laws 
the state which will preclude their amendment repeal. There 
implied promise the state protect its citizens against incidental 
injury occasioned change its laws. Appellee had neither con- 
tract right, nor vested right, under the suspended guaranty statute. 
Abie State Bank Weaver, Ct. 252, Ed. page State 
Smith, State Supt. Banks (S. D.) 234 764. the D’Lo 
Guaranty Bank, its liquidation, turns out solvent, appellee and 
all other creditors will paid full with interest. the other hand, 
insolvent (as doubt is, otherwise would not have gone into 
liquidation) appellee will paid his just pro rata share the assets 
the bank; and the result that loses the interest his certifi- 
eate deposit, the interest and part the principal, will not 
the result the obligation his contract being impaired. Appellant’s 
claim against the bank nowise abated the suspending statute. 
the assets the failed bank are insufficient pay all the depositors 
and full, they will still have valid claims against the bank 
for their unpaid Both the old and the new bank guaranty. 
statutes are mere police regulations; under them appellant acquired 
contract rights, either with the state, with the other state banks. 
Neither, for the same reason, did acquire any vested right under the 
old statute which was anywise taken away from him the new 
statute. 

Appellee’s argument that the operation the new statute viola- 
tive the equality clause the Fourteenth Amendment the Federal 
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Constitution without any merit; and not think sufficient 
gravity call for discussion the court. 
Reversed and judgment here for appellant. 


DELIVERY REGISTERED BONDS GIFT 
THOUGH POSSESSION RETAINED DONOR 


Dayton’s Estate, Supreme Court Nebraska, 237 Rep. 303 


Where the purchaser bonds has them registered the name 
donee, but keeps them his safe-deposit box for his convenience 
collecting accruing interest during his lifetime, complete de- 
livery the bonds the donee effected, rendering the gift effec- 
tive. The delivery may established the declarations the 
donor that the bonds were gift the donee. 

This was action physician’s assistant and nurse against 
his executors establish ownership ten bonds $1,000 each 
which had been purchased the physician and registered the 
plaintiff’s name soon after the purchase, although the deceased kept 
them his safety-deposit box enable him collect the interest 
during his life. There was testimony the physician’s declara- 
tions that purchased the bonds gift the plaintiff recogni- 
tion her long service. The plaintiff was held entitled the 
possession the bonds. 


the matter the estate William Linsley Dayton, deceased. 
Proceedings Ann Meduna against Frank Dayton, and another, 
individually, and executors under the will William Linsley Day- 
ton, deceased, establish ownership certain bonds. Judgment for 
the plaintiff, and the defendants appeal. Affirmed. 

Sterling Mutz, Lincoln, for appellee. 


DEAN, J.—Dr. William Linsley Dayton, for many years resident 
Lincoln, died testate February 28, 1930, leaving estate up- 
wards $100,000 value. son Frank Dayton, and daughter, 
Mary Helen Dayton, the defendants herein, are the joint executors 
the Dayton estate. Ann Meduna, the plaintiff herein, began this action 
the district court for Lancaster County establish ownership and 
Nebraska state fair bonds the sum $1,000 each, and for 
order requiring the defendants relinquish her the possession the 
above bonds. The bonds were registered under date July 1929, 
the name. The contention the defendants, however, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 466. 
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that the delivery the bonds the plaintiff was incomplete and that 
they are part the decedent’s estate and should administered 
such, 

The trial found that the bonds were purchased the dece- 
dent and that delivery the bonds the plaintiff was fully completed 
during the lifetime the decedent. The court also found that the de- 
kept the bonds his safety-deposit box enable him collect 
the interest thereon and that the plaintiff entitled the possession 
the bonds and also the interest accruing thereon subsequent the 
death the decedent. The defendants have appealed. 

his practice, Dr. Dayton was specialist the treatment 
diseases the ear, eye, nose and throat, and, his assistant and nurse, 
the plaintiff was his employ for almost years. The salesman, from 
whom the doctor purchased the bonds suit, testified that the bonds 
were registered shortly thereafter the name. 

witness testified that she had been acquainted with the decedent 
and his family for many years and that she has also been acquainted 
with the plaintiff for many years. This witness testified that the dece- 
dent told her about the bonds suit and that had purchased and 
registered them the plaintiff’s name. She also testified that the 
doctor informed her that purchased the bonds gift plaintiff 
recognition her long and faithful service his assistant. 

Another witness, also long time acquaintance the Dayton family, 
testified that the doctor, the course conversation with her, in- 
formed her that had remembered the plaintiff’s services former 
will, but that was not satisfied with the provision had made therein 
her behalf, and that the bonds were therefore purchased and pre- 
sented her instead. And this witness also testified that the doctor 
informed her that when died did not want any trouble over his 
property. She also testified that Dr. Dayton then, view the fore- 
going, obtained promise from her that, the event trouble did arise 
over his estate, she would relate the this gift the 
end that the plaintiff would receive the bonds intended for her. 

And another witness testified that Dr. Dayton talked with the wit- 
ness respect one time prospective purchase certain land 
owned the witness. Dr. Dayton then informed the witness that 
did not purchase land for himself, but that would consider 
purchasing some for the plaintiff. may noted, however, that 
sale the land was never consummated. This witness also testified 
that, the course their conversation, the doctor informed her that 
the plaintiff ‘‘took nearly full charge his office, and many his 
personal 

Certain physicians who were professionally associated with Dr. 
Dayton testified that informed them that was his intention that 
the plaintiff was amply repaid him for services she had per- 
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formed his practice and his private affairs. Another witness 
testified that the doctor told him that desired ‘‘to something for 
Ann (the plaintiff,) but didn’t want leave his will.’’ also 
testified that was informed the doctor that was for this reason 
that the bonds were registered the plaintiff’s name. From the evi- 
dence appears that the plaintiff one time accompanied Dr. and 
Mrs. Dayton Michigan, apparently nurse, when Mrs. Dayton 
was ill, and that she assisted caring for the doctor’s wife without 
remuneration other than the payment her fare. And from certain 
correspondence between the decedent and the plaintiff, apparent 
that the plaintiff had charge the rental property belonging her 
employer. 

There receipt the record which the testified was de- 
livered her Dr. Dayton after had purchased the bonds, This 
receipt acknowledges the purchase the state fair bonds the sum 
$1,000 each, and bears the pencilled notation: ‘‘Nos. 136 145 
inclusive registered name Ann Kaufmann Parmele, 
Neb. 622, 157 342, this statement appears: 


action for proof facts showing that the owner 
bonds deposited with defendant for safe-keeping delivered the receipt 
therefor plaintiff with the intention making gift thereof may 
establish plaintiff’s title thereto, though the receipt was transferred 
without indorsement assignment.’’ 


From resume the evidence appears that was the intent 
the decedent that the bonds suit should the sole property the 
plaintiff. does not appear that the plaintiff any time exercised 
undue influence over the decedent, nor has such fact been pleaded 
proved. 

702, held: ‘‘The mere fact that actual enjoyment the gift the 
donee is, the declaration the gift, postponed until the death the 
donor, does not render the gift either conditional, testamentary, 
any way invalid. such case the stipulation that actual enjoy- 
ment the gift deferred until the donor’s death only marks 
the time when enjoyment begins, and not condition, since the 
donor’s death And Tyrrell Judson, 112 Neb. 393, 
199 said: ‘‘A person having property may give the same 
his lifetime directly the donee, any suitable declaration 
third person for the use the donee, authorizing such person 
make delivery the subject the gift after the donor’s And 
have likewise held: ‘‘A mere reservation interest the donor 
during his lifetime does not invalidate the Estate Sides, 
119 Neb. 314, 228 619. See Novak Reeson, 110 Neb. 229, 193 
348. the present case, where Nebraska state fair bonds, 
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the sum $1,000 each, were registered Dr. Dayton the name 
the plaintiff, when purchased, but such bonds were kept the safety- 
deposit box the decedent for his convenience collecting 
interest thereon long lived, think that complete delivery 
such bonds the plaintiff was thereby effected. And the delivery 
the bonds may established the declarations the decedent that 
such bonds were gift the plaintiff. 

There does not appear have been any attempt the part the 
decedent cover the transfer the bonds the plaintiff. And, 
view the fact that both the defendants are abundantly provided 
for under the terms their father’s will, hold with the learned 
trial court that the presentation the bonds suit the plaintiff 
should not all disturbed. But, under the circumstances the 
record, even the donor had not left substantial estate his son and 
daughter, does not appear that the defendants would have been 
justified attempt prevent the disposition the bonds desired 
the decedent. 

The judgment right and therefore all things 

Affirmed. 


PENALTY RECOVERABLE FOR USURY 


Jones Dickerman, California District Court Appeal, 300 Pac. 
Rep. 135 


The plaintiffs borrowed the sum $11,000 from the defendant for 
period less than two months and were obliged pay interest 
and bonus the sum $5,500. this amount $1,000 was paid 
order mortgage company for $2,000 was given the de- 
fendant, and the plaintiffs’ promissory note was given for the bal- 
ance $2,500. The plaintiffs brought suit under the California 
Usury Law for the recovery usurious interest and for decree 
rescinding the promissory note and the order for the payment 
$2,000. The amount charged the plaintiffs was excess per 
cent. per annum, the rate specified the usury law. was held 
that under the statute the plaintiffs were entitled judgment for 
treble damages, amounting $3,000, and the rescission the 
promissory note and the order for $2, 


Action Roy Jones and others against Harris Dickerman. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

Dana Weller, Los Angeles, for appellant. 

Leonard Thomas, Los Angeles, for respondents, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1304, 
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THOMPSON, J.—This appeal from judgment for the re- 
covery usurious interest, and from decree rescinding promissory 
note and order for the payment additional bonus exacted for 
the making the same loan. 

The plaintiffs owned two lots Cahuenga Place addition the city 
Los Angeles, which were subject incumbrance $10,000. They 
were about sold under the terms trust deed for default the 
payment interest. The plaintiffs planned borrow sufficient money 
pay the mortgage and construct apartment house these lots. 
Roy Jones and Mr. Ward, company with broker the name 
Sugarman, interviewed the defendant Harris Dickerman for this 
purpose March 17, 1927. Mr. Jones testified: Ward and 
went Mr. Dickerman’s office negotiate loan for our property 
that was under foreclosure and about sold few days thereafter, 
and talked Mr. Dickerman about the deal, and said would 
make the deal. told him would need possibly $11,000; 
that the trust deed that was under foreclosure was $10,000, and trustee’s 
fee together with delinquent interest (which) would approximate $1,000. 
wanted know first how long would before would 
the financing that was under way; and told him possibly 
ten days; and said, ‘Within two weeks the most, should cover it.’ 

said, will loan you $11,000, but will cost you $2,000. 

expect have money back that time, and don’t get 
back two weeks will cost you additional $1,000 week until 
not loan, but sale protect himself from usury.’’ The plain- 
tiffs protested against this exorbitant charge for the loan. was, how- 
ever, necessary procure the money immediately save the trust deed 
from foreclosure sale. They expected complete other arrangements 
for financing the enterprise and procure the money with which re- 
turn the loan within two weeks. The terms exacted the appellant 
were therefore agreed upon. deed conveyance and purported 
agreement sell the lots were prepared Mr. Dickerman 
his office. These documents were signed and delivered, and $11,000 
was paid the plaintiffs. The property was sold bank 
o’clock that morning. Mr. Jones ‘‘We dashed immediately 
the Security Bank Fifth St. [to redeem the mortgage] and got 
there about five minutes 11. The money was paid over.’’ 

the time the loan was consummated, the instance the de- 
fendant Dickerman, the plaintiffs executed and delivered him deed 
conveyance the lots question, together with written agreement 
sell the lots consideration the sum $11,000. The plaintiffs 
were unable return the loan $11,000 until about the middle the 
month May. After several communications with Mr. Dickerman 
telephone, the plaintiffs visited him May 19, 1927, for the purpose 
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repaying the loan and procuring reconveyance the lots. There 
was disagreement regarding the bonus paid for the loan. 
man told the plaintiffs the loan ‘‘going cost you, accordance 
with our contract, $5,500. this high finance game, you will 
have learn pay big bonuses you expect get money.’’ After 
protesting against this exorbitant charge, the recommendation the 
broker, the plaintiffs agreed meet the demands. Mr. Jones testified 
they were compelled so, ‘‘as long had his power.’’ 
said: ‘‘We told him could get $12,000 pay-out from the mortgage 
company; would give him $2,000 order the mortgage 
and our personal note for the Thereupon the ap- 
pellant was paid the amount the original loan together with the sum 
$1,000 interest addition thereto. written order upon the mort- 
gage company for the payment $2,000 additional and promissory 
note for $2,500 were signed the plaintiffs and delivered the ap- 
pellant. The appellant and his wife executed and delivered Webb 
Keedy, the grantee named the plaintiffs, the lots 
dated May 19, 1927. the same time the appellant took the precau- 
tion procure from the plaintiffs written acknowledgment that they 
were purchasing the lots from him for the sum $16,500. 

This suit was promptly commenced recover treble the amount 
interest actually exacted for the loan, and rescind the order for $2,000 
and the promissory note for $2,500. The defendant controverted the 
allegations usury, and alleged that the transaction constituted 
absolute purchase the property and resale thereof the grantee 
named the plaintiffs. Upon trial, the court adopted findings favor- 
able the plaintiffs, and rendered judgment their favor for the sum 
$3,000. The order for the payment $2,000 additional and the 
$2,500 note were declared usurious and void. From this judg- 
ment the defendant appealed. 

The appellant asserts that the findings and judgment are not sup- 
ported the evidence. This appeal without merit. The evidence 
There is, however, abundance evidence support the 
judgment. The written statements procured from the owners the 
lots declaring that the conveyance and reconveyance the land were 
sales and not transfers the nature mortgages secure the loan 
appear mere subterfuges avoid the effect the Usury Law. 
There appears have been necessity for either these agreements. 
They were both executed the same time with the deeds conveyance. 
These instruments appear confirm the statement Mr. Jones that 
the appellant ‘‘wanted appear not loan, but sale pro- 
tect himself from 

Section the California Usury Law, Deering’s General Laws 
1923, page 1384, Act 3757, provides part: ‘‘Any agreement 
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tract any nature conflict with the provisions this section shall 
null and void any agreement pay interest.’’ 

Section the same act provides: ‘‘Any person 
ask, receive, take, accept charge more than twelve per centum per 
annum upon the sum money actually loaned,’’ shall guilty 
misdemeanor and may punished therefor fine imprisonment. 

This same section further provides: ‘‘Every person who 
greater sum value than allowed received under the preceding 
sections, one and two,may recover action law against 
the person have taken received the same, 
treble the amount the money providing such action 
shall brought within one year after such payment.’’ 

the present case the sum $1,000 interest upon the loan 
$11,000 for period less than two months was actually exacted and 
paid. This payment usurious. The payment usurious interest 
regarded having been exacted under restraint. not deemed 
assumpsit. The plaintiffs are therefore entitled their judgment for 
treble damages, amounting $3,000. Olhasso (Cal. App.) 
293 141. 

The order for the further payment $2,000 and the promissory note 
for $2,500 were also usurious and void. action rescind these in- 
struments usurious and void was properly joined with the action 
assumpsit recover damages for the amount interest which was 
actually paid. promissory note which includes bonus addition 
rate interest the aggregate amounts more than 
per cent. per annum upon the sum money borrowed illegal and 
void far the interest and bonus are concerned. California Usury 
Law, supra. The court therefore properly rescinded these instru- 
ments void. 

There can question regarding the authority the law the 
effect that deed which appears absolute upon its face may 
shown have been intended the parties mere mortgage ex- 
ecuted secure the payment debt. Cal. Jur. 735, §41. There 
multitude authorities which supports this doctrine. true 
that deed conveyance which absolute form may held 
mere mortgage for the security debt only upon clear and con- 
evidence such intent. Cal. Jur. 756, §58. Parol evidence 
competent prove that deed which absolute form was in- 
tended the parties mere mortgage for the security debt. 
Couts Winston, 153 Cal. 686, 357; 212, 13; Jones 
Syndicate Internal Revenue Commissioner A.) (2d) 833; 
Baker Butcher (Cal. App.) 289 236. Ruling Case Law, 212, 
supra, said: general proposition where the inquiry whether 
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contract usurious open evidence dehors the written agree- 
ment show that, though legal its face, was fact illegal 

spite the fact that deed which absolute its face was in- 
tended the parties mortgage, must established clear 
and convincing still, the sufficiency this evidence primarily 
question for the determination the trial court jury. Simonton 
Los Angeles Bank, 205 Cal. 252, 259, 270 672; Knaugh 
Baender, Cal. 142, 257 606; Hillwig Boyer, Cal. App. 
763, 254 662. There ample evidence the present case sustain 
the judgment upon this issue. The judgment affirmed. 


COMPENSATION WHICH UNDER 
WILL ENTITLED 


James Echols, Supreme Court Arkansas, Rep. (2d) 290 


trustee entitled under will per cent. the income 
the estate compensation for services entitled per cent. 
the net, not the gross income annually derived from the estate. 
gift the income generally means gift the net income, 
after deducting taxes and other expenses necessary the preserva- 
tion the property. 


Action between Bessie James, administratrix, and Echols, 
trustee under the will James, deceased. From the decree, 
Bessie James, administratrix, appeals. Reversed and remanded, 
with directions. 

Clark, Conway, Trice, Cotton Plant, Brundidge 
Neelly, and Carmichael Hendricks, Little Rock, for 
appellant. 

Bogle Sharp, Brinkley, for appellee. 


HART, J.—This appeal involves the compensation which should 
allowed Echols, executor and trustee under the will 
James, deceased, and the carrying charges and expenses which should 
allowed him, and the interest legacies which should charged 
him. The will Dr. James was duly probate, and 
the Bank Cotton Plant Trust Company, the executor and trustee 
named the will, was duly appointed and entered into the execution 
the trust. Subsequently, the Bank Cotton Plant Trust Com- 
pany became insolvent and was taken over the state bank commis- 
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sioner. Echols was appointed trustee succession and proceeded 
carry out the terms the trust under the will. 

The legatees named the will questioned the power the chancery 
court appoint new trustee upon the insolvency the trustee named 
the will. This court upheld the power the chancery court, when 
properly exercised, appoint trustee succession; and Echols, 
such trustee, duly proceeded with the execution the trust accord- 
ing the terms the will construed them. Bieatt Echols, 181 
Ark. 235, (2d) 431. 

The principal issue raised the appeai this case the proper 
construction the sixth clause the will which reads follows: 

After the death wife, Carrie James, give, devise 
and bequeath unto the Bank Cotton Plant Trust Company, 
Cotton Plant, Arkansas, trustee, all the remainder estate 
whatever kind, held trust the said Bank Cotton Plant 
Trust company for the uses and purposes hereinafter set forth. 

hereby direct that the said trustee shall hold and manage said 
property for period twenty years, and that said trustee shall 
annually distribute all income derived from said property, follows: 

shall pay the said Bank Cotton Plant Trust Company 
twenty per cent. said income payment for its services adminis- 
tering this trust. Second, pay the trustees Galloway College, 
fifteen per cent. the said income; third, pay the trustees 
Hendrix College fifteen per cent. said income; fourth, pay the 
trustees the Methodist Episcopal Church, South, Cotton Plant, 
Arkansas, ten per cent. said income, and ten per cent. said income 
shall held said trustee for the benefit the poor people the 
town Cotton Plant, Arkansas, paid out and distributed said 
trustees may deem best and such times may deem proper. 

direct that twenty per cent. said income shall paid John 
James during his lifetime, until the termination said trust, but 
the said John James should die before the termination this 
trust, then that event this payment shall cease and the said twenty 
per cent. shall distributed pro rata the other beneficiaries named 

above this paragraph.’’ 

Echols filed his account the chancery court which asked for 
per cent. the gross income the estate his compensation under 
the terms the will. was also allowed the sum $297, which 
paid out under the orders the court for guarding property belonging 
the estate Eagle Pass, Tex. The estate consisted large amount 
real and personal property. Appellants herein, who were legatees 
under the will, filed exceptions the account said trustee, and also 
asked that charged with interest the amount legacies due 
them because had unduly postponed the payment the same. 

are the opinion that the court erred allowing the trustee 
for his compensation per cent. the gross income annually derived 
from the estate. gift the income generally means gift the net 
income after deducting taxes and other expenses necessary the pres- 
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ervation the property from which the income derived. This rule 
applies gifts income either realty personalty. Page Wills 
(2d Ed.) vol. II, paragraph 1026, pp. 1687, 1688; Rothschild Wein- 
son Johnson’s Trustee, 164 Ky. 724, 176 199; Heard Read, 
169 Mass. 216, 778; Dickinson Henderson, 122 Mich. 583, 
219 459, 114 849, Ann. Cas. 1918E, 943; Martin 
Kimball, Eq. 10, 565; and Stone Littlefield, 151 Mass. 
485, 592. these the established rule that, where the 
income from real estate devised the trustee pay over certain 
legatees, they are entitled only the net income after the payment 
taxes, repairs, and other expenses administering the trust unless the 
will contains provision the contrary. Otherwise the principal 
the estate would exhausted ultimately its self-support. So, 
said that direction trustees pay certain named beneficiaries the 
income the estate means what left after paying taxes and other 
necessary and proper expenses incident the care, preservation, and 
handling the estate. Hence, said that, unless the testator 
states, construction which would require regular annual diminution 
the corpus the estate, and thus, through the mere lapse 
ultimately destroy the income the heirs, not admissible. 

have only copied paragraph the will, and are unable 
find from from any other language used the will any intention 
the part the testator give the legatees anything except 
designated per cent. the net income. The compensation given the 
executor fixed the same paragraph, and well-known rule 
that the meaning word oftentimes derived from 
those accompanying it. There nothing the context the sixth 
paragraph which would indicate that the testator intended that the 
per cent. income given the trustee for administering the trust was 
used any different sense from the word which per 
cent. the income given various legatees. Otherwise, above 
stated, the amounts left the various legatees paid out the 
annual income the estate would gradually diminished and ulti- 
mately consumed payment services the trustee should 
hold that was receive twenty per cent. the gross income for his 
services administering the trust. 

this connection, may stated that, trustee accepts 
the trust and qualifies and enters upon the discharge his duties 
such trustee, accepts the trust upon the conditions named and 
entitled other greater compensation than the will allows. Gor- 
don, Executor Greening, 121 Ark. 617, 182 272, and eases cited 

Inasmuch the decree must reversed because the chancery court 
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erred fixing the compensation the trustee, may be, also, stated 
for the future guidance the court that the executor was entitled 
for personal expenses necessarily and reasonably incurred him 
transacting the business the estate; but must prove the par- 
ticular items expense and cannot claim the amounts gross sum 
without specification particular items. would entitled only 
traveling expenses, bona fide incurred, and such other expenses 
must necessarily incurred the care and management the estate. 
All expenses this kind are regarded expenses administration. 
Holland Doke, Ark. 372, 205 648, and Scroggins Osborn 
Co., 181 Ark. 424, (2d) 95. 

next insisted that the court erred allowing the trustee the 
sum $297 for night watchman for guarding certain property be- 
longing the estate Eagle Pass, Tex. This sum was paid out the 
trustee under orders the court, and there nothing whatever the 
record tending show that was not proper allowance made the 
executor the preservation and care the estate, and was properly 
allowed expense administration. 

next insisted that the trustee should charged with interest 
the legal rate the various amounts which should have been paid 
the legatees. The estate consisted mainly farm lands and other 
property which provided annual income varying amounts. the 
very nature things, the net income could arrived only the 
end the year deducting taxes and other carrying charges the 
preservation and management the estate from the gross income re- 
ceived the trustee. Until the net income was fixed, the trustee could 
not tell what amounts should paid the legatees. When became 
fixed, would become his duty pay the same over the various 
legatees. does not appear certainly from the record herein whether 
the trustee failed pay the annual income the legatees and held 
until the year. distributed out the income annually, 
should not charged with otherwise should charged 
with interest the legal rate per cent. unless made appear 
the court that did not until obtained construction 
the will the chancery court order ascertain whether should 
entitled per cent. the gross net income for his services 
rendered and whether the legatees should receive the net income after 
deducting taxes, costs administering the trust, and other proper ex- 
penses administration. Dyer Jacoway, Ark. 217, 902, 
and Jacoway Hall, Ark. 340, 12. 

The result our views that the decree must reversed, and the 
cause will remanded, with directions the chancery court state 
the account the trustee accordance with their opinion and for 
further proceedings accordance with the principles equity. 
ordered. 
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DEPOSITOR CHECK FOR SPECIAL PURPOSE 
ENTITLED PREFERENCE 


Townsend Athelstan Bank, Dye Hook, Supreme Court Iowa, 
237 Rep. 356 


The deposit the proceeds the sale cattle for the purpose 
meeting check drawn the depositor special deposit 
and the depositor entitled preference where the bank becomes 
insolvent before the check paid. The depositor such case 
entitled impress trust only the cash remaining the bank 
the time closed and not against funds derived from checks 
out-of-town banks and overdrafts customers subsequently col- 
lected, where fails show that his special deposit went into such 
funds. 

appeared that the depositor deposited the bank funds de- 
rived from the sale cattle and the same time informed the 
that the funds were deposited for the purpose meeting 
certain check favor named person. the time the deposit 
was made the depositor was required give check for amount 
with which had been erroneously credited, but testified that 
was agreed that this check should not paid out the deposit. 
The depositor also drew other checks the ordinary course busi- 
ness for small amounts with the understanding that they were not 
paid out the special deposit. These checks created over- 
drafts but the depositor had previously been permitted overdraw. 
The check which the plaintiff intended paid out the deposit 
was refused payment the ground insufficient funds and the 
check had not been paid the time the bank was closed. Under 
these was held that the deposit constituted special 
deposit and that the depositor was entitled preference pay- 
ment out the assets the bank. The cash remaining the bank 
the time was closed was less than the amount the check. The 
bank afterwards collected money checks out-of-town banks 
and overdrafts customers. was held since was not shown 
that any the funds went into these collections the de- 
positor was entitled impress trust only upon the cash remaining 
the bank the time its closing. 


This action based: upon claim for preference and petition 
intervention establish the same filed the intervener and appellee, 
David Dye, against appellant, Hook, receiver the Athelstan 
Bank. The claim was filed within the time prescribed the court for 
filing claims, and, when was not allowed the receiver, petition 
intervention, based upon the same state facts, was filed. The court 
found for the intervener, and allowed the intervener’s claim trust 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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fund for portion the claim. The facts appear the opinion. The 
appeals. 

Modified and affirmed. 

Wisdom Kirketeg, Bedford, for appellant. 

Haddock, Bedford, for appellee. 


GRIMM, J.—No evidence was offered the receiver. The inter- 
vener claims that and prior October 16, 1925, had checking 
account the Athelstan Bank, and said date deposited therein 
the sum $1,098.96, and, being doubt whether would have 
sufficient funds for the purpose hereinafter stated, then informed the 
said bank, one Stout, that intended write check his 
said account for the sum $780 favor one John Hess, whose 
address was Casa Grande, Ariz. claimed said cashier, for and 
behalf said bank, promised and agreed that the bank would pay said 
check when presented for payment out the funds deposited; and 
the said fund was thereby appropriated said purpose, and became and 
was special deposit the extent said check, for the purpose pay- 
ing the same. The intervener had been depositor this bank for 
period time. 

There introduced evidence page from the bank record show- 
ing the account the intervener from August 12, 1925, December 
The record does not disclose how long prior August 12, 1925, 
the intervener had been doing business with the bank. 

October 16, 1925, when the intervener made his deposit 
$1,098.96, intervener’s account was overdrawn $135.72. had been 
overdrawn since September 29th varying amounts. The deposit 
October 16th brought the intervener’s account $904.74. ap- 
pears that error had into the bank’s books, whereby the inter- 
vener had been twice given credit for item $128.79, and, the 
day the so-called special deposit (the item $1,098.96), the cashier 
the bank demanded and received from the intervener check pay- 
able the bank for $128.79 correct this error. This reduced the 
eredit balance the intervener $775.95. 

The intervener then drew checks follows: 


the meantime deposits were made follows: 
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From October 15th November 24th the intervener’s balance 
the bank varied from $667.43, the lowest, $715.73, the highest. 
the time the so-called special deposit October 16, 1925, the inter- 
vener claims made special arrangement with the bank, the terms 
which this deposit $1,098.96 became special deposit for the pur- 
pose paying the check $780, which the intervener then advised 
the cashier the bank was about draw, payable John Hess 
Casa Grande, Ariz., and the contention the intervener that 
this became special deposit impressed with trust. 

the claim the intervener that, agreement with said cashier, 
the correction check $128.79 was not used against this so- 
ealled special deposit. When the check from Arizona arrived due 
course, payment was refused for lack funds. Hess communicated 
with the intervener, who immediately took the matter with the bank. 
Further deposits were made, and Hess was directed intervener 
forward the check for collection. This was done, but the check was not 
paid, and the bank went into the hands receiver the 8th day 
December, 1925. 

The receiver found the assets the bank, cash, $370.45; checks 
out-of-town banks, afterwards cashed, $369.45; overdrafts customers, 
afterwards collected, $459.13. also acquired from other sources, not 
designated, $1,421. paid out $1,024.49, leaving balance 
$1,595.52, which he, February 1926, turned over the present 
receiver. 

The intervener’s claim was for $993.79, claiming preference for 
$780. 

The lower court found for the intervener the question prefer- 
ence, and impressed said preference the two items, (a) the cash, (b) 
the amount the out-of-town checks, but denied the preference 
against the overdrafts. are thus confronted with two main ques- 
tions: First, the intervener entitled preference? Second, upon 
what funds? 

the intervener entitled preference? previously stated, 
receiver introduced testimony, but contented himself with cross- 
examination the witnesses offered the intervener. They were the 
intervener, the original receiver, and the receiver charge the time 
the suit. 

would unduly extend this opinion quote the entire record 
reference the deposit October 16, 1925, $1,098.96. appears, 
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without dispute, that the intervener had secured that amount money 
the proceeds shipment stock St. Joe, Mo. 

previously stated, when the so-called special deposit was made, the 
cashier the bank called intervener’s attention error which had 
been made the credits given the intervener his deposit, amounting 
$128.79. The cashier demanded check cover this error, and the 
intervener gave him. the intervener testified several 
times that the cashier agreed and stated that (the cashier) 
not that correction check. the contention the intervener 
that this correction check was taken out future deposits. 

Apparently, nothing was said the parties reference the in- 
tervener’s overdraft which existed the time this special deposit was 
made. Manifestly, from the course procedure between the intervener 
and the bank, the intervener was permitted overdraw and remain 
overdrawn for periods time. previously stated, the account showed 
intervener overdrew various amounts from September 29th October 
16th. The intervener was making deposits intervals and drawing 
checks the ordinary course business, both before and after the 
special deposit was made. 

Stout, the cashier, was not presented witness behalf either 
party, nor was any showing made why was not produced. 

Intervener’s testimony not denied, except the receiver seeks 
discredit his statements the numerous inconsistencies appearing 
the record and inferences drawn therefrom. 

Notwithstanding the alleged agreement the part the cashier 
not use the correction check, was used, and, when the Hess check 
arrived from Arizona, was refused for lack funds. Hess notified 
the intervener, and the intervener went the bank ascertain what 
had happened. Parenthetically, may observed that, the correc- 
tion check had not been cashed, rather charged the intervener’s 
account, there would have been all times more than $780, the amount 
the Hess check, the credit the intervener. this second occa- 
sion, the intervener transacted business with Mr. Johnson, then presi- 
dent the bank. Johnson advised him the check had not been cashed 
for lack funds. When the intervener complained Johnson said, ‘‘Oh, 
that nothing. are doing that every day, turning checks 
This conversation appears have been November 9th 10th, when 
the intervener made deposit $48.30, and day two thereafter 
made further deposit $131.70. The intervener called Johnson’s 
attention the deposit $48.30, and said, ‘‘I have another check 
home that would have brought along had known that’’ (referring 
lack funds). The intervener testified that Johnson then said, Well, 
you will send that down, then, just send mail, and have your 
check returned back, why will Just tell them was 
mistake and for them return the 
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Later, December previously stated, the intervener deposited 
$184.08. Hess was notified the intervener collect the check. Later, 
Hess notified the intervener that was unable get his money the 
check. The intervener then went the bank, and this time encountered 
Mr. Stout, who undertook convince the intervener that the check had 
been paid. Later, examining the record, Stout said could find 
record the payment having been made, and the intervener asked Stout 
wire the money. The check was not paid, and the bank went into 
the hands receiver. 

There showing that the bank refused pay the check, when 
arrived the second time, but only that the check was not paid. was 
returned the receiver and later taken the intervener. 

contended that the intervener’s eyidence reference the 
correction check was incompetent (there being special notation 
the check), because intervener’s testimony sought vary the terms 
written instrument. The transaction, however, appears more 
the nature conditional delivery the check. That say, the 
intervener delivered the correction check the express condition that 
was not used out that special fund, but held the 
taken subsequent deposits made the intervener 
the ordinary course business. 

This question special deposits has many times been before this 
court. each case, the circumstances differ somewhat from those 
each the other cases. the case bar, the facts are different 
some respects from any other cases previously considered. citation 

Manifestly, the intervener deposited the proceeds his sale cattle 
for the special purpose meeting the Hess check; or, stating another 
way, the intervener made the deposit for the special purpose drawing 
check favor Hess against it. The correction check was not 
used against that fund, and, the intervener says, the other checks 
which drew the ordinary course business for ordinary small 
amounts were not used that special deposit. Intervener also 
continued make deposits and draw checks the ordinary course 
business, had done prior the time the special deposit. Ap- 
parently, intervener’s overdrafts few hundred dollars were not 
matter particular concern the bank. all events, there 
showing any complaint the part the bank officers relation 
thereto. the whole record, quite clearly appears that the inter- 
vener intended transacting his business with the bank had 
previously done, making deposits and drawing checks, the bank carrying 
overdrafts, any there were, and that the bank did not complain. 

The proceeds the sale the cattle were deposited with the bank 
special deposit for the particular purpose meeting the Hess 
check, and think the trial court correctly ruled. 
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what portion the assets recovered the first receiver 
this preference applied? 

the contention the intervener that this preference should 
apply, first, the cash bank the time the receiver was appointed, 
amounting $370.45; second, upon the proceeds out-of-town checks 
found the bank the receiver, amounting $369.45; third, upon 
the amount collected the receiver overdrafts depositors the 
bank, amounting $450. 

previously stated, the trial court allowed the preference apply 
the cash bank and the proceeds the out-of-town checks. will 
noted that the record silent the amount cash the vaults 
the bank the date the intervener made the so-called special deposit, 
nor there any showing the record the amount cash the 
bank any other time until the day the receiver was appointed, or, 
rather, when the receiver took charge the assets the bank. 

There showing when the various so-called out-of-town 
checks became the property the bank what, any, cash was paid 
for them, nor there any showing when the overdrafts referred 
were made the depositors the bank. 

The question tracing the trust funds into the assets bank has 
been recently very fully covered this court the 
American Sav. Bank Marengo (Popham Andrew) 231 W..311. 
Many the principles are there collected and reannounced and the 
authorities support them have been cited. unnecessary 
this time and this connection again review them. The trust having 
been established, incumbent upon the intervener trace the same 
trust fund into the custody the receiver. 

the case bar, the intervener presented evidence identifying 
locating the trust fund. far direct evidence concerned, the 
trust fund not located the out-of-town checks the overdrafts 
customers. There presumption, however, that aids the 
was stated Andrew Farmers Sav. Bk. Goldfield, 207 Iowa 
394, 223 249, 251, originally stated Andrew State Bank 
New Hampton, 205 Iowa 1064, 217 250: ‘‘When cash remains 
the failing concern the time discontinued banking operations and 
such money was afterwards delivered the receiver, the pre- 
sumption that said commingled fund contains ‘the trust proceeds,’ 
and the latter can removed from the whole without injury injus- 
tice the general creditors because there was ‘augmentation.’ Charity 
assumes that the trustee did wrong, but spent and disposed his 
own property and retained that which belonged 

was also said American Sav. Bank Marengo (Popham 
Andrew) 231 311, 314 (Iowa): ‘‘Generally said presumption 
previously named has been limited, bank receivership cases, the 
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remaining the vaults the failing bank the time discon- 
tinued banking 

the case bar, the fund was kept intact cash meet 
check drawn the depositor, the intervener, favor Hess. 
the cash turned over the receiver, the presumption arises, 
more than the trust fund, contains the trust fund, or, less than 
the trust fund, that which remains part the trust fund. 

Such being the rule, and there being here evidence whatever even 
tending show that any portion the intervener’s funds went into 
either checks outside banks overdrafts the bank’s customers, 
follows necessarily that the intervener has failed properly trace any 
part the trust fund into either said items. follows that the 
intervener entitled impress trust only upon the cash remaining 
the vaults the bank the time the bank closed and which came 
into the hands the receiver, and not upon the other two items. 

with our former holdings, there are other trusts, 
this fund prorated. 

The finding the lower court must therefore modified, and 
ordered. 

Modified and affirmed. 


DEPOSIT WHILE BANK INSOLVENT NOT 
DEPOSIT TRUST 


Taylor, State Bank Com’r Dierks Lumber Coal Co., Supreme Court 
Arkansas, Rep. (2d) 724 


The plaintiff deposited the sum $1,232.91 bank which was 
insolvent. Before the deposit was made the president and cashier 
the bank, knowing its insolvency, had decided segregate de- 
posits thereafter received and return them later the depositors. 
This decision was not known the plaintiff. The deposit consisted 
part checks out-of-town banks. The amount the deposit 
was credited the passbook, which contained printed 
notice that all out-of-town items received for collection 
were taken the risk the depositor and that all checks and drafts 
were credited subject payment. The plaintiff brought suit against 
the state bank commissioner have the amount the deposit de- 
trust fund his hands and have paid out the funds 
the hands the commissioner. was held that the deposit 
stituted general deposit and not deposit trust and that the 
plaintiff was not entitled preference over the general creditors. 
The plaintiff invoked the rule that the acceptance general de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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posit bank hopelessly insolvent constitutes fraud entitling 
the depositor rescind the contract and recover back the deposit. 
was held that this principle has application under the laws 
Arkansas. 


Suit equity the Dierks Lumber Coal Company against 
Walter Taylor, State Bank Commissioner. From decree favor 
plaintiff, defendant appeals. 

Reversed and remanded, with directions, 

Appellee brought this suit against appellant equity recover 
judgment for the sum $1,134.76, and that said sum declared 
trust fund the hands the state bank commissioner for the use 
appellee, and that the same ordered paid out any funds the 
hands appellant. The basis the suit was that bank, which was 
irretrievably insolvent, had received from appellee, customer the 
bank, sum for general deposit. Appellant, who, state bank com- 
missioner, had taken charge the affairs the insolvent bank, ad- 
mitted that said bank had received the deposit time when its officers 
knew that was insolvent, but defended the suit the ground that 
there was preference trust fund doing under our Banking 
Act. The record shows that the Bank Queen became insolvent 
-reason the steady withdrawal deposits, and that early the 
afternoon the 15th day July, 1930, the president 
said bank, and Fred Venable, its cashier, realizing its insolvency, 
decided put deposits thereafter received separate from the other 
business the bank and afterwards return them the depositors. 
Their decision this was not made known the other employees 
the bank, who thereafter the same day received general deposits 
the usual course business. 

The Dierks Lumber Coal Company was regular customer the 
bank, and late the same day, through its agent, tendered for deposit 
with the bank checks and for the aggregate amount $1,232,91. 
this amount $98.15 was check Lockesburg bank, checks for the 
amount $341.26 and $218.25 were the Texarkana National Bank, 
and there was also check for $488.50 Little Rock bank. the 
$35 was cash, and the remainder small checks local 
bank. The president the bank received the deposit and entered 
upon the passbook appellee the usual way. 

The passbook contained printed notice which reads follows: 
All items not payable Queen, received this bank for 
collection, are taken the risk the owner depositor. This bank 
will forward all paper received it, payable out the city, collect- 
ing agents correspondents, but should such collecting agents corre- 
spondents convert the proceeds remit checks drafts which are 
thereafter dishonored, the amount for which credit has been given will 
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charged back the owner depositor. The depositor also consents 
that items may sent direct the drawee for collection. This bank 
assumes responsibility for neglect default collecting agents 
this bank for items lost the mails. checks 
and drafts are credited subject 

The president and cashier the same afternoon received deposits 
from several other customers and entered the amounts the same 
the passbooks without saying anything the customers about their in- 
tention segregate their deposits and later return them the deposi- 
tors. the next day the bank closed its doors and was taken charge 
the state bank commissioner insolvent bank. Appellee was 
then told the directors the bank that the deposit would segre- 
gated and returned soon they collected the out-of-town checks. 
Appellee stopped payment one the out-of-town checks for $98.15. 
During this same time the afternoon other employees the bank 
received number small deposits from other customers checks and 
paid out them small amount cash such deposits. 

The chancery court found that the amount sued for was not received 
said bank general deposit, and never became the property 
said bank assets the bank the hands the state bank commis- 
sioner. Therefore was decreed that appellee was entitled recover 
the amount sued for from appellant, and that appellant held the same 
trustee for the benefit appellee. The case here appeal. 

Steel Edwards, Queen, for appellant. 

Abe Collins and Lake, Lake Carlton, all Queen, for appellee. 


HART, (after stating the has been uniformly held 
this court that general deposit money bank passes the title 
immediately the bank and establishes the relation debtor and 
ereditor between the bank and the depositor. The bank bound 
implied contract honor the checks the depositor the extent 
his deposit, and becomes liable its refusal so. Himstedt 
German Bank, Ark. 537; Carroll County Bank Rhodes, Ark. 
43, 68; Bank Hatfield Chatham, 160 Ark. 530, 255 
and Arkansas Valley Bank Kelley, 176 Ark. 387, (2d) 
53, 808. This rule law was also recognized and stated 
Darragh Co. Goodman, 124 Ark. 532, 187 673, and other 
were cited support the general rule. 

The court also said that was well settled that bank receiving 
draft for collection merely the agent the drawer forwarding 
bank and takes title the paper the proceeds when collected, but 
holds same trust for remitting it. The difference that, when 
bank receives general deposit, takes the title itself and 
sense the agent the depositor for collecting the amount the check 
draft deposited. From the time the delivery the draft check 
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from the customer the bank, the latter became the owner the check. 
might make any disposition that saw fit. The bank becomes 
absolutely the owner it, subject only the condition that, case the 
draft dishonored and not paid, the depositor would become 
liable the bank his indorsement made the check draft when 
deposited. such eases, the bank collecting the check draft for 
itself owner and not agent the owner cases where the 
draft deposited for collection. This difference clearly 
pointed out Darragh Co. Goodman, 124 Ark. 532, 187 673. 
See, also, establishing the same rule, Burton United States, 196 

said Mr. Justice Davis Nat. Bank the Republic Mil- 
lard, Wall. 152, 155, Ed. 897: ‘‘It important part the 
business banking receive deposits, but when they are received, 
unless there are stipulations the contrary, they belong the bank, 
become part its general funds, and can loaned other 
moneys. The banker accountable for the deposits which receives 
debtor, and agrees discharge these debts honoring the 
checks which the depositors shall from time time draw him. The 
contract between the parties purely legal one and has nothing 
the nature trust it. This subject was fully discussed Lords 
Cottenham, Brougham, Lyndhurst, and Campbell, the House 
Lords, the case Foley Hill, and they all concurred the 
opinion that the relation between banker and customer, who pays 
money into the bank, whose credit money placed there, the 
ordinary relation debtor and creditor, and does not partake 
fiduciary character, and the great weight American authority 
the same effect.’’ 

the present case, when appellee, through its agent, carried the 
cash and checks the bank and the bank received deposit and 
placed the amount the credit appellee the passbook, the relation 
creditor and debtor subsisted between them and not that principal 
and agent. The relation was legal effect transfer the money and 
checks the customer the bank upon implied contract the 
part the cashier repay the amount the deposit upon the checks 
the depositor. 

The bank acquired title the money and checks implied 
agreement pay equivalent consideration when called upon 
the depositor the usual course business. The transaction was com- 
pleted when the customer tendered the cash and checks the bank for 
deposit, and the president the bank received them without any re- 
striction. When the president credited the customer’s passbook with the 
amount the deposit, the title passed the bank; and the items con- 
stituting the deposit were not again subject the control the cus- 
tomer. 


7 
7 
q 
q 
q 
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Thus will seen that the relation debtor and creditor 
voluntary one, and general deposit made with bank 
relation. Like other contracts, necessary that there should 
meeting the minds the parties, and the assent both parties 
essential deposit privity contract between the bank 
and the depositor. The relationship end without the consent 
and knowledge both parties. our opinion follows from ap- 
plication this well-known rule that secret intention the part 
the officers the bank could change the transaction from general de- 
posit deposit trust. manifest that the transaction, con- 
sidered the light what was done the parties themselves, without 
considering the secret mental reservation the part the officers 
the bank, constituted the transaction general deposit. Such being 
the nature and character the deposit, cannot changed any 
secret mental reservation the part one the parties. 

But, contended that the relation changed the notice the 
passbooks which was our statement facts. not think 
so. Reference the language used the notice will show that does 
not any way change the character the contract between the par- 
ties. the checks, have held, were passed the the 
bank unconditionally and without any special understanding, then the 
title the checks was the bank, and the only liability the cus- 
tomer was his indorsement, the bank which the check was drawn 
did not honor it. The liability the indorser was the same 
the liability imposed upon him the terms the notice. will 
remembered that the agent appellee testified that appellee indorsed 
all the checks which were deposited him for it. Burton United 
States, 196 283, Ct. 243, Ed. 482. 

The same principle set forth Taft Quinsigamond National 
Bank, 172 Mass. 363, 387. that the court said: ‘‘So, 
when, without more, bank receives upon deposit check indorsed 
without restriction, and gives credit for the depositor cash 
drawing account, the form the transaction consistent with, and 
indicates, sale, which, with money deposited, the check be- 
comes the absolute property the 

have already seen, the checks were placed the the 
the passbook without any special understanding between 
the parties. The custom the bank was forward such checks for 
collection for itself, and the customer was only liable its indorse- 
ment payment was not made. 

Counsel for appellee also seek uphold the invoking the 
general rule case note 1206, the effect that accept- 
ance general deposits bank hopelessly insolvent constitutes 
fraud such will entitle the debtor rescind the contract and recover 
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back the deposit give him preferential claim create trust 
maleficio. 

not think the principle there announced has any application, 
this question settled our statute. Acts 1927, No. 107, 
297. The Legislature 1913 (Laws 1913, No. 113, 462) created 
the state bank commissioner and provided rules and regulations for the 
organization banks, the conduct their business, and their liquida- 
tion when they became insolvent. The object the statute was pro- 
tect the its dealing with banks and provide fair, just, 
and expeditious manner winding their affairs when they became 
insolvent. The plain purpose the act the Legislature 1927 
above referred was define the relation between creditors banks, 
charge the state bank commissioner, and set out how they should 
settled with. have held that the state bank commissioner the 
statutory assignee insolvent bank and, like receiver, takes the 
funds the same they were held the bank immediately 
prior his taking possession. Sloss Taylor, Bank Commissioner 
(Ark.) (2d) 231. 

have already placed liberal interpretation upon the provision 
the Act 1927 above referred promote its plain purpose 
defining the relation the the bank with the state bank 
commissioner when takes charge insolvent bank. The 
evident purpose the statute was define the relation the creditors 
the bank the formal date its insolvency, which was the date 
when was taken charge the state bank commissioner under the 
statute. the case Taylor, Bank Commissioner Whaley, Treas. 
(Ark.) (2d) 702, was held that the rule preference 
the effect that, case public funds are acquired bank unlawfully 
and wrongfully, the beneficial depositor would entitled recover 
same preference general creditors the bank, was abrogated 
the enactment Act 107 the Acts 1927, which provides that the 
beneficiary express trust writing, signed the bank, dis- 
tinguished from trust, resulting trust trust 
maleficio, shall have preference over general creditors, and also provides 
that all not classed secured prior including 
the state Arkansas, and any its subdivisions, shall general 
tors thereof. 

This same rule would apply private creditors because there 
nothing the statute indicate otherwise. While section Act 
107 the Acts 1927, purporting amend our State Bank Act, 
somewhat long and involved, construed the court, there can 
preferences trust relations between the creditors and the insolvent 
bank except allowed the statute. have carefully considered 
the language the statute, and find that there nothing which 
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ferred claim show that there was any trust relation within the 
meaning the statute when the deposit was made, 

follows, therefore, that the decree must reversed, and the cause 
will remanded, with directions dismiss the complaint appellee, 
plaintiff the below, for want equity. ordered. 


PURCHASER UNDELIVERED BONDS NOT 
PREFERRED CREDITOR INSOLVENT BANK 


Mark Westlin, United States District Court (D. Minnesota), Fed. 
Rep. (2d) 609 


The plaintiff directed the assistant cashier bank purchase 
Liberty bonds for her and gave him withdrawal slip upon her 
savings for the amount required pay for the bonds. The 
withdrawal was noted her passbook but was not charged against 
her account the books the bank. following day the bank 
was closed. The Federal Reserve Bank, which had been requested 
the assistant purchase the bonds, did but they were 
not delivered nor paid for the insolvent bank. The plaintiff 
sought establish claim preferred creditor but was held 
that she was not entitled preference for the reason that the 
assets the bank which into the hands the receiver were 
not any way augmented the transaction. 


Suit Ida Mark against Westlin, substituted for 
Schram, receiver the First Moorhead National Bank. 

Decree dismissing the complaint. 

Peterson, Moorhead, Minn., for plaintiff. 

Dosland, Moorhead, Minn., for defendant. 


SANBORN, J.—The pertinent facts are follows: 

The defendant the receiver the First and Moorhead National 
Bank, having been appointed succeed Schram, who was first 
appointed the Comptroller the Currency after the bank was 
closed December 22, 1928. 

The plaintiff, December 21, 1928, had the bank 
then arranged with the assistant cashier the bank 
purchase for her $2,500 Liberty bonds the United States, and gave 
him withdrawal slip upon her savings account for $2,534.46, the 
amount which estimated would pay for the bonds. gave her 
receipt reading follows: ‘‘Received of- Mrs. Ida Mark twenty-five 


NOTE—For similar decisions Banking Law Journal Digest (Third 
Edition) 131. 
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hundred thirty-four dollars, forty-six cents ($2,534.46) for twenty-five 
hundred (2,500) dollars Fourth Liberty Loan Bonds registered 
the name Mrs. Ida Mark, Moorhead, Minnesota.’’ The withdrawal 
from her savings account was noted her passbook, but was not 
charged against her account the books the bank. The bonds were 
ordered from the Federal Reserve Bank Minneapolis, and the amount 
paid for them was charged the Federal Reserve Bank against 
the the First Moorhead Bank the Reserve Bank. 
was the intention the assistant cashier wait until received notice 
purchase the bonds and the amount charged against the account 
the First Moorhead Bank before putting through the charge 
against Mrs. Mark’s savings account the books. 

The First Moorhead National Bank closed the following day. 
The bonds, although purchased the Federal Reserve Bank, di- 
rected, were never delivered paid for the Moorhead Bank, and 
were retained the Reserve Bank. the time closed, the Moor- 
head Bank had hand some $40,000 The plaintiff, believing 
herself preferred creditor, asked for the allowance her claim 
full. The receiver refused permit her file claim pre- 
ferred creditor. 

The question whether, under the law, Mrs. Mark entitled 
have her claim paid full before the other creditors the bank may 
receive their pro rata share its assets. 

One difficulty which some courts have had dealing with the ques- 
tion funds misapplied insolvent bank arises out 
failure take into consideration the fact that the controversy not 
between the claimant and the bank, but between the claimant and the 
other creditors with respect particular fund the hands the 
receiver. 

Larabee Flour Mills First Nat. Bank Henryetta (C. 
8th Cireuit) (2d) 330, 331, Judge Lewis says: ‘‘The real issue 
each case between the preference claimant and general creditors 
the bank. They will get less the preference allowed. Each claimant 
asserted equity, that the assets taken over the comptroller are 
trust funds which preferred beneficiary. difficult ex- 
plain understand what equitable right one who has not contributed 
the creation fund should given special and superior interest 
therein, though some the state courts seem hold.’’ 

Justice Bradley, Frelinghuysen Nugent (C. C.) 229, 239, 
used the following language: ‘‘Formerly the equitable right follow- 
ing misapplied money other property into the hands the parties 
receiving it, depended upon the ability identifying it; the equity 
attaching only the very property misapplied. This right was first 
extended the proceeds the property, namely, that which was 
procured place exchange, purchase sale. But became 
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confused with other property the same kind, not dis- 
tinguishable, without any fault the part the equity 
was lost. Finally, however, has been held the better doctrine that 
does not destroy the equity entirely, but converts into 
charge upon the entire mass, giving the party injured the unlaw- 
ful diversion priority right over the other creditors the possessor. 
This far the rule has been This statement has been 
repeatediy approved the courts this circuit. See Metropolitan 
Nat. Bank Campbell, Com’n Co. (C. C.) 705, 707; Beard In- 
dependent District Pella City (C. A.) 375, 377. 

firmly settled numerous decisions the courts this and 
other circuits that, order establish preferred claim, the claimant 
must show that the funds the bank were actually augmented the 
transaction under which claims his right priority. 

Empire State Surety Co. Carroll County (C. A.) 194 593, 
604, was said. ‘‘It indispensable the maintenance cestui 
que trust claim preferential payment receiver out the 
proceeds the estate insolvent that clear proof made that the 
trust property its proceeds went into specific fund into 
identified piece property which came the hands the receiver. 
See, also, State Bank Winfield Alva Security Bank (C. 
A.) 232 847; Farmers’ Nat. Bank Pribble (C. A.) 
(2d) 175; Larabee Flour Mills First Nat. Bank A.) 
(2d) 330; Metals Nat. Bank Buchanan (C. A.) 
(2d) 891. 

Beard Independent Dist. Pella City, Supra, this language 
was used (88 pages 379, 


appears that the fund estate coming into possession 
the receiver has been augmented benefited the wrongful use the 
trust fund, reason exists for giving the owner the trust fund 
preference over the general creditors. 

assume (the position) the owner trust fund, and 
such assert preferential right payment full out the 
fund coming into the hands the receiver, the detriment the gen- 
eral creditors, [the claimant] ought held satisfactory proof 
the fact upon which the right preference rests, wit, that the fund 
coming into the receiver’s hands has been augmented and 
the addition thereto the trust money, not matter inference, 
nor result mere entries books account, but because the fund 
property against which the preference sought enforced has 


fact augmented benefited the addition thereto the trust 


the case last referred to, the claimant made, substance, the 
same contentions which are made here. The court said (88 381): 
claimed argument that the court must treat the case just 
though the treasurer the school district had presented the check, 
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had obtained the money thereon, and had then deposited the money 
the bank the money the school district, but this was not fact 
and against the whose money fact created the cash 
amount coming into the hands the receiver, why should fiction 
resorted order sustain preference behalf the school dis- 
trict payment out fund not augmented fact any sum be- 
longing the 

claimed here the plaintiff that the giving the withdrawal 
slip to.the assistant cashier was the same though she had drawn out 
the bank that much and had then delivered the as- 
sistant cashier for the purpose purchasing the Liberty bonds. There 
nothing which Mrs. Mark did which augmented the assets the bank 
which came into the hands the receiver. Its cash assets were con- 
tributed others. Had the withdrawal slip never been drawn, and had 
instructions been given for the purchase the bonds, the result 
would have been the same far the receiver concerned. The 
other were way benefited what Mrs. Mark did. The 
case therefore clearly distinguishable from Bartholf Millett (C. 
A.) (2d) 538. 

Finding the facts and the law have herein stated, con- 
that the defendant entitled decree dismissing the com- 
plaint, with costs. 


BANK RETURNING CHECK DEPOSITOR 
LIABLE TRUE OWNER 


Maser Farmers’ Merchants’ Bank Winnett, Supreme Court 
Montana, 300 Pac. Rep. 207 


bank which returns check the person depositing with 
notice that claimed another liable for the amount the 
check the claimant the latter the true owner. 

The plaintiff delivered check one Hostetler used se- 
curity guarantee the return certain tools borrowed 
Hostetler from third party and used him drilling for oil 
the plaintiff’s land. Hostetler delivered the check the defendant 
bank held security and the defendant sent the drawee 
for certification. The drawee, instead certifying the check, issued 
cashier’s check payable Hostetler and forwarded the de- 
fendant. After the tools were returned the plaintiff demanded that 
the defendant return the check her but the defendant refused 
and returned Hostetler. The defendant had notice the 
plaintiff’s claim the check before delivered the check Hostet- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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ler and before the tools were returned. was held that the delivery 
the check Hostetler the defendant constituted conversion 
the the plaintiff’s property and that the defendant was liable 
the plaintiff for the amount the check, 


Action Susie Maser against the Farmers’ Merchants’ Bank 
Winnett. From judgment for defendant, plaintiff appeals. Reversed 
and remanded, with directions. 

Miles Cavanaugh and James Baldwin, both Butte, for ap- 
pellant. 

Nick Langshausen, Winnett, and Belden DeKalb and Merle 
Groene, all Lewistown, for respondent. 


ANGSTMAN, J.—This action recover damages for the con- 
version defendant cashier’s check the sum $600. The ac- 
tion was tried the court without jury, resulting judgment 
favor defendant from which plaintiff has appealed. 

The complaint sets forth that plaintiff, the owner certain land 
Petroleum County, entered into contract with Hostetler 
some time prior October 23, 1926, whereby the latter was drill for 
oil plaintiff’s land; that Hostetler was insolvent and had tools 
with which the drilling, nor any means acquiring them his 
own account; that the Cat Creek Thermopolis Co. agreed lend tools 
Hostetler upon furnishing security the sum $600 guaranty 
for their return; that, Hostetler being unable furnish the security, 
plaintiff agreed deposit $600 with the defendant bank such secur- 
ity; that she drew her check that amount, drawn upon Clark 
Bros. Bank Butte, payable Hostetler, who delivered de- 
that there was consideration given Hostetler plaintiff 
for the check; that defendant forwarded the check Clark 
Bros. for certification, but, instead certifying the check, Clark 
Bros. Bank issued cashier’s check for the sum $600, payable 
Hostetler, and forwarded defendant; that defendant had notice 
and knowledge that the $600 check was for the purpose securing the 
return the tools the Cat Creek Thermopolis Co., and upon return 
the tools the plaintiff was entitled the check; that pursuant the 
agreement hold the security for the return the tools de- 
fendant held the check until about June 1927, which time 
the tools were returned the Cat Creek Thermopolis Co.; that plaintiff 
thereupon demanded that defendant return the her, and de- 
fendant refused so. 

The answer general denial, coupled with affirmative defense, 
the material parts which state that October 23, 1926, Hostetler, to- 
gether with representative the Cat Creek Thermopolis Co., delivered 
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security for the return certain well-drilling tools borrowed Hostet- 
ler from the Cat Creek Thermopolis Co.; that the check was sent 
Clark Bros. Bank and check substituted its place; 
that defendant that time had notice knowledge any claim 
plaintiff the moneys represented the check, any notice 
edge that did not belong Hostetler that defendant had notice 
knowledge until long thereafter that plaintiff had any claim the 
check; that about the time the tools were returned the Cat Creek 
Thermopolis Co., plaintiff’s husband, agent plaintiff, advised de- 
fendant that plaintiff claimed the money hers, and that defendant 
thereupon informed plaintiff’s husband that the bank had received the 
check from Hostetler good faith, and, effect, that would not be- 
come involved the controversy between plaintiff and Hostetler 
the ownership thereof, and that would obliged return the money 
Hostetler from whom was received; that, plaintiff desired 
protect herself, she would have institute some proceedings prior 
the return the tools, and that she did not so. 

The reply admits that the check was deposited with defendant 
October 23, 1926, security for the return the tools the Cat Creek 
Thermopolis Co., and that, when the tools were about returned, 
the husband and agent plaintiff advised defendant that plaintiff 
claimed the money hers, 

useful purpose would subserved reviving the evidence in- 
troduced the trial. sufficient say that the evidence offered 
the plaintiff abundantly supports the allegations the complaint above 
recited. was not denied that offered defendant. fact, but 
one witness, the cashier the bank, was called defendant, and 
effect substantiated the evidence offered plaintiff relative deposit- 
ing and holding the check security for the return the tools the 
Cat Creek Thermopolis Co. testified that nothing was said when 
the bank was notified agent the Cat Creek Thermopolis Co. 
that the tools had been returned, whom the check was de- 
livered. said: ‘‘I then turned the check over Mr. Hostetler, the 
man from whom received it. had some conservation with Michael 
Maser the early part June, 1927, with reference this check 
controversy. action proceeding was started against the bank 
determine the controversy the title the check prior the time 

Mr. Maser, for the plaintiff, testified that had notified the bank 
about June and again the 6th 7th June, that the check be- 
longed his wife and should not returned any one else. This 
was done before the cashier’s check was delivered defendant Hos- 
tetler and before the tools were returned. was during the second 
conversation that the cashier advised plaintiff’s husband that plaintiff 
would obliged institute proceedings establish her claim. The 
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tools were returned some time after the 6th 7th June, and the 
check was indorsed Hostetler and the defendant and ap- 
parently arrived Helena June 10, where received the indorse- 
ment the Montana Trust Savings Bank that date. 

The arrangement between Hostetler and the bank was one bail- 
ment pledge 1084), and the bank became the pledgeholder 
(section 8299, Rev. Codes 1921; Goriez Rock Creek Ditch Co., 
Mont. 566, 216 778), with the duties and obligations depositary 
(section 8304, Rev. Codes 1921). 

The bank was not warranted ignoring the demand made upon 
plaintiff and surrendering the cashier’s check Hostetler. bailee 
who, after receiving property under the bailment, acquires notice 
the claim the true owner and yet delivers the property another 
person, permits him take out his possession, whereby lost 
the owner, generally held liable for its value trover. 
130, note 15. And this when returns the bailor after re- 
ceiving notice adverse claim the true owner. 1150, note 
57, and note 170; Schouler’s Bailments Carriers (3d 
Ed.) 60; Hale Bailments Carriers, Here the defend- 
ant bank had actual notice that plaintiff claimed the owner the 
knew that plaintiff was the drawer the original 
check. The extent its constructive notice must measured sec- 
tion 8781, Revised Codes 1921, which provides: person who has 
actual notice cireumstances sufficient put prudent man upon in- 
quiry particular fact has constructive notice the fact, ali 
which, prosecuting such inquiry, might have learned such 

When the bank obtained notice from plaintiff that she was the owner 
the check and the money represented it, the bank had 
tive notice those facts which reasonable inquiry would have disclosed. 
Angus Mariner, Mont. 365, 278 996. Had pursued reasonable 
inquiry, would have discovered that the facts were they are now 
shown be; namely, that Hostetler never had any claim interest 
the check the money represented it, and that fact represented 
money belonging plaintiff, and that the check was given Hostetler 
without any consideration whatsoever. Instead making any inquiry 
holding the check for reasonable time after plaintiff asserted her 
claim enable plaintiff establish her right thereto, defendant 
rendered Hostetler immediately after the tools were returned. The 
record discloses that plaintiff commenced proceeding and caused writ 
attachment garnishment served upon defendant June 17, 
but defendant made return thereto ‘‘no Had defendant re- 
tained the check reasonable length time after plaintiff’s claim 
therto was asserted, plaintiff, appears from the facts developed here, 
could have established her right thereto. 
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has been said that, ‘‘where bank receives moneys the prop- 
erty depositor, payment that depositor his order after notice 
the claim third person thereto will not relieve from liability 
such person.’’ Michie Banks and Banking, 131, 976. And 
the depositor who forbids the bank from paying any person other 
than himself, the bank may held liable for disregard such notice 
case the claim The same author the same sec- 
tion also observes: However, the bank cannot required hold the 
money beyond reasonable time order for the claimant assert his 
rights, and fails assert them within such time estopped.’’ 

Whether would agreed with the above propositions law ap- 
plied general deposit need not here considered. The 
Murphy Nett, Mont. 82, 149 713, 1915E, 797, 
considering general deposit, bears upon this point. But there also 
the third party claiming the money deposited was not able establish 
his right thereto the time made the demand. are con- 
sidering, not general, but special, deposit made for definite pur- 
pose. was not mingled with the assets the bank the 
general deposit. The obligation the bank Hostetler was not the 
same its obligation customers the bank general de- 
posits. The obligation depositary, such the bank was this 
case, allow reasonable time for the true owner establish his right 
the thing deposited, against the depositor, expressly conferred 
our statute. Section 7646, Rev. Codes 1921. Under the circum- 
defendant, when was advised plaintiff that she was the 
owner the money represented the check and warned not pay 
any one else, was under obligation hold until plaintiff had rea- 
sonable time establish her claim thereto. 

The record does not disclose that Hostetler ever made any demand 
upon the bank for the money represented the check. But, did, 
the right the defendant was clear. could have paid the money into 
court and instituted action interpleader and thus caused the con- 
flicting claimants litigate their respective claims the check and the 
money represented it, could have held the check until either 
plaintiff Hostetler commenced action against and then required 
the other defend the action. Section 9087, Rev. Codes 1921; Murphy 
Nett, supra; Security Trust Savings Bank Carlsen, 205 Cal. 309, 
271 100, 470, 630, and cases cited note; Story Bail- 
ments (8th Ed.) 111. paying the money one the conflicting 
claimants, the bank did its peril. This court will not relieve 
the double liability produced its own course action. When paid 
the money Hostetler, who was not entitled it, the bank exerted 
wrongful dominion over the property plaintiff, which amounts 
conversion. Hardie Peterson, Mont. 150, 282 494; Sensiba 


THE BANKING LAW JOURNAL 913 


Oecident Elevator Co., Mont. 426, 260 709. The court erred 
entering judgment for the defendant. 

The judgment reversed, and the cause remanded, with direction 
enter judgment for plaintiff accordance with the prayer her 
complaint. 


NOTE GIVEN DIRECTORS OFFSET 
SHORTAGE 


Denny, Banking Commissioner Wood, Court Appeals Kentucky, 


Where the directors bank give their note the bank, with- 
out consideration, make shortage the bank’s assets and 
the note subsequently charged off, the surplus being reduced 
corresponding amount, the directors will not liable the note 
action the banking commissioner after the bank’s failure. 


Wood and others. From judgment dismissing the petition, plaintiff 
appeals. Affirmed. 

Browning, Reed Zeigler, Maysville, for appellant. 

both Maysville, for appellees. 


DRURY, C.—The appellant sued the appellees upon note for 
$8,000, dated October 1922, due six months thereafter, his petition 
was dismissed, and has appealed, 1922, examination the 
Farmers’ Traders’ Bank Maysville was made examiner sent 
out the department banking, which there was discovered 
shortage the assets the bank about $8,000. The bank then had, 
according its books, capital $51,000 and surplus $77,500. 
This shortage course actually reduced the surplus the bank, and 
the department banking insisted upon the making corresponding 
reduction the surplus shown the books, and that change 
made among the inside officers the bank. 

The directors were loath these things because the bank was 
then undergoing the stress keen competition, and they feared com- 
pliance with this request would start run the bank. The directors 
believed actual shortage existed, and that the was due 
some error bookeeeping. After much discussion, all the direc- 
tors except Mr. Newell agreed that they would execute the 
bank their joint note for $8,000 and let the bank part and 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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among its assets until such time the profits would sufficient pay 
the note, the bank should decide reduce its surplus and take the 
note out its assets that that they would make certain changes 
among the inside officers bank, and would employ some expert 
accountants make audit the bank, and, possible, discover the 

All this was done, except two directors who had agreed sign 
this note failed so, but the experts were unable discover how, 
when, through whose fault the shortage was caused. The bank’s 
affairs continued the down grade, and November 26, 1924, the 
directors were again called together examiners from the department 
banking and were required and did charge off this and other paper 
aggregating $23,410.30, thus reducing the surplus $54,089.70. There 
showing that this bank was not then entirely solvent. 

Things went from bad worse, and February 28, 1927, the 
bank was closed order its board directors, and its affairs placed 
the hands the department banking for liquidation. The depart- 
ment banking has collected all could the other assets the 
bank and what could upon the double liability the stockholders, 
and brought this suit upon this $8,000 note, seeking compel these 
directors pay it, there are yet unpaid claims against the bank far 
exceeding the amount this note. 

The directors who were brought before the court filed answer 
four paragraphs. The first was general denial. The second was 
plea consideration. the third they pleaded that the note was 
fully satisfied and discharged November 26, 1924, when and the 
other notes aggregating $23,410.30 were charged off and the surplus 
reduced; and paragraph they asserted that, because two the 
directors who had agreed sign this note had not done so, the note was 
therefore not binding upon those who did sign it. 

shall not undertake follow this case through all the legal 
skirmishes that ensued. 

These directors themselves admit their evidence the execution 
this note, the defense asserted paragraph shall group 
paragraphs and and consider them together. 

are cited number opinions and decisions where 
banks had sued their directors upon notes they had given the bank, but 
the facts those cases are not the same the before us. This 
suit the banking commissioner his official capacity, and 
such represents the creditors the bank. See American Southern 
National Bank Smith, Banking Commissioner, 170 Ky. 512, 186 
482, Ann. Cas. 1918B, 959, and our recent opinion (delivered 20th day 
(2d) 864. this last opinion gave extended discussion 
this matter, and held Fishter liable because had enabled the bank 
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make appearance solvency that was not truth deserved, for 
well settled that, some one more two more innocent par- 
ties must sustain loss because the act third party, then the one 
ones must bear the loss who put the power the third party 
eause the loss. See Brown’s Adm’r al., 222 Ky. 454, 
(2d) 767. These parties, when they gave this note October 1922, 
started along the same road which led Fishter his loss, but 
November 26, 1924, they left that road; they charged off this note 
part the $23,410.30 which the surplus was that day reduced. 
They changed their position. and, during the two years three months 
and two days which the bank thereafter remained open for business, 
the bank did not represent, and had right regard, this 
$8,000 part the admitted assets the bank. course, there 
was consideration for this note, charging off would not prevent the 
bank from suit, but, when charged off, was longer 
part the representation the bank’s solvency. 

between October 1922, when this note was executed, and No- 
vember 26, 1924, when was charged off, some one had extended credit 
the bank upon the showing solvency these directors were then 
helping make, they would liable such but, when this 
paper was charged off and such took action against these 
directors within reasonable time thereafter, then such lost 
his right against these directors. After November 26, 1924, 
the bank could say these directors helped deceive them; hence 
the banking commissioner their representative recover against 
these directors, nor can the banking commissioner, the representative 
the bank, recover against these directors, since there was 
sideration moving from the bank the directors sustain this paper. 
between the bank and these directors, this was 
paper, and rule better settled than this that the party 
dated cannot recover against the accommodation maker. 

The judgment being harmony herewith affirmed. 


BANK NOT ENTITLED SET OFF DEPOSIT 
AGAINST DEPOSITOR’S INDEBTEDNESS 


Samuels Public National Bank Trust Co. New York, Municipal 
Court City New York, Borough Manhattan, 
251 Supp. 671 


Where depositor agrees with his bank upon the entry 
judgment against him levy under upon his prop- 
erty, the bank shall have the right immediately apply his deposit 
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the satisfaction any debt owing him the bank, whether 
due not, and judgment the depositor has receiver 
appointed for his property, who makes demand the bank for 
the deposit before the bank actually exercises its right apply the 
deposit, the receiver will entitled the deposit. 


Action Edgar Samuels, receiver the property Joseph 
Dankowitz, against the Public National Bank Trust Company 
New York. 

Judgment for plaintiff. 

Abraham Singer, New York City, for plaintiff. 

Moses Singer, New York City (Sam Cohen and Jacob 
both New York City, counsel), for defendant. 

DAVID LEWIS, November 18, 1912, judgment was 
duly entered favor Samuel Brachfeld, plaintiff, against Joseph 
Dankowitz, defendant. This judgment was subsequently duly dock- 
eted the office the clerk the City Court the City New York; 
transcript thereof was duly filed, and the judgment docketed the 
office the clerk the county New York, and execution thereon 
duly issued and returned wholly unsatisfied. 

Thereafter and about the 17th day October, 1930, second 
execution was duly issued said judgment the sheriff the county 
New York, and this second execution was likewise returned wholly 
unsatisfied. 

the 22d October, 1930, order proceedings supplementary 
execution, for the examination the National Bank 
Trust Company New York, was duly issued out the City Court 
the City New York and served the said bank. This order con- 
tained the usual injunction clause restraining the transfer disposi- 
tion any property belonging the said judgment debtor. 

Pursuant this order, the said bank lieu examination sub- 
mitted affidavit its assistant which set forth that 
the 22d day October, 1930, when the said third party order was 
duly served it, the said Joseph Dankowitz, the judgment debtor, had 
deposit with the said bank depositor thereof, balance 
the sum $755.82, which sum was subsequently corrected and in- 
creased the sum $775.82. That said sum credit 
balance subject withdrawal any time the said judgment debtor, 
the depositor. 

Upon the presentation this proof, apparently Edgar Samuels 
was duly appointed receiver the property Joseph Dankowitz. 
The said receiver thereupon duly qualified and demanded that the 
bank turn over him, such receiver, the said credit The 
bank refused, and thereupon this action was instituted the said re- 
ceiver such against this defendant recover the said sum $775.82. 
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The defendant resists the claim the plaintiff upon the following 
grounds: That during March, 1920, the said Joseph Dankowitz opened 
checking account with the defendant, and that thereafter about 
March 12, 1930, issued financial statement said bank which, 
among other things, provides that: 

Upon the entry judgment against the depositor and/or levy 
under execution upon any the property said depositor, ‘‘any and 
all liabilities and obligations the undersigned said Bank, whether 
direct contingent, shall its option immediately become due and 
payable without demand notice, and said Bank shall have the right 
immediately offset the balance standing the the account 
the undersigned against any indebtedness liability the under- 
signed said Bank, whether due not yet due and whether direct 

undersigned hereby gives said Bank continuing lien (a) 
upon the balance standing the credit the undersigned and/or 
(b) upon any other credit any time hereafter the undersigned 
and/or upon any property interest therein the undersigned 
any time hereafter the hands the said Bank secure all obliga- 
tions and claims and/or demands against the undersigned held 
said 

That prior the service the said third party order the said de- 
positor (the judgment debtor) was indebted the bank (the defend- 
ant) the sum $1,000, evidenced two promissory notes, which 
their terms were mature December 1930, and January 
1931, that the said two promissory notes had been dis- 
the defendant bank about September 1930, 
reliance the said financial. statement Mareh 12, 1930; that the 
said defendant elected exercise its rights under the provisions 
the said financial statement and declare the said two notes forthwith 
due, and impress and assert its lien upon the said de- 
manded the receiver. 

From the evidence appears, however, that until the service 
the said third party order upon the bank, the bank had not exercised 
the rights now asserts; the unmatured obligations had not been 
and the standing the depositor’s had not been 
set off appropriated either security liquidation any obli- 
gation the depositor. 

fundamental that the relationship existing between the deposi- 
tor and his bank that debtor and People’s Nat. Bank 
Pulaski Hewitt, 226 App. Div. 412, 392; Baldwin’s 
Bank Penn Yan Smith, 215 76, page 82, 109 138, 
1918F, 1089, Cas. 1917, money deposited 

with the bank belongs the bank, and not the property the de- 
positor. The property the depositor the indebtedness the bank 
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And there exists favor the bank well-recognized right, which 
has been termed banker’s lien. The meaning and the properties 
this right have been aptly defined: rule may broadly stated, 
that the bank has general lien all moneys and funds depositor 
its possession, for the balance the general account,’ too broadly 
stated, and needs the limitation, that the balance that account must 
then due and payable. lien, right one retain property 
his possession belonging another, until certain demands him 
possession are satisfied. (Hammonds Barclay, East, 227-235.) 
But mere possession does not give the right. must arise from 
tract operation law. There was contract for lien, this 
Nor did the law operate give one. would complete hostility 
the whole purport and contemplation the contract discount. 
The purpose, existing and understood the parties that act, is, that 
the customer the bank may draw out his pleasure the avails the 
After the paper discounted falls due and payable and re- 
mains unpaid, unless other rights have intervened, the bank may hold 
balance deposits and apply towards the payment the paper. 
But these deposits bank, create between and the depositor, the 
relation debtor and (Commercial Bk. Albany Hughes, 
Wend. [94], 100; Aetna National Bk. Fourth National Bk., 
Am. Rep. 314].) Now debtor one sum, has lien 
upon his hands, for the payment debt owned him, which 
has not yet nor has bank more than any other debtor. Both 
hold, debtors, the moneys their creditors, and may set claim 
them not given the law set-off, counter-claim, recoupment, 
kindred rules. (Beckwith Union Bank, Super. Ct. 
affirmed, 211; Giles Perkins, East, 37.)’’ Jordan Nat. 
Shoe Leather Bank New York, 467, page 472, Am. 
Rep. 319. 

the provisions the financial statement signed 
the judgment debtor (the depositor) conjunction with the deci- 
sions the court leads the conclusion that under the facts presented 
the instant case the title and claims the plaintiff the receiver 
are superior the rights sought the defendant. 

the bar, the notes discounted the bank and held 
were not demand notes, and hence the time the the 
rights the receiver the notes were not due. that that time the 
bank was not possessed any matured claim. 

These notes had been discounted the bank undoubtedly for the 
very purpose making the proceeds available for withdrawal the 
depositor, and take that the demand the duly qualified receiver 
was tantamount withdrawal. 

Nor can disputed that depositor has perfect right con- 
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sent the payment his debt before maturity. ‘‘If the maker the 
notes consented that they charged his account before they were 
which prevents debtor from paying his debt before Steiner 
Mutual Alliance Trust Co., App. Div. 645, 646, 124 
184, 185. 

However, even such rights cannot enforced superior equities 
have already intervened; and the consent and its execution must 
least antedate claims which otherwise would prevail. 

opinion that the rights the receiver this credit balance 
not defeated reason the acceleration clause the provi- 
sions continuing lien contained the financial statement. Had 
the bank exercised its rights prior the appointment and the demand 
the receiver, had there been transfer the balance 
payment unmatured indebtedness prior thereto, different situa- 
tion would presented. stands, the plaintiff should prevail. 

These views are substantial accord with the holdings Corn Ex- 
change Bank Locher (C. A.) 151 764. See, also, Eastern 
Milling Export Co. Eastern Milling Export Co. Pennsylvania 
(C. C.) 146 761, affirmed (C. A.) 151 764. 

The ruling the City Court denying the application the judg- 
ment punish this defendant for contempt because its 
failure honor the third party order not conclusive this action. 
Delaney, supra. See, also, Rosenberg Gamma Chapter, Phi 
Lambda Phi Fraternity, 133 Mise. Rep. 624, 233 128. 

Judgment for the plaintiff. Ten days’ stay. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 


JOHN EDSON BRADY 


This the seventeenth series articles which began the May, 1930, issue 


§91. Delay Settling Estate. 

§92. Deposit Bank Which Fiduciary Has Interest. 

93. Liability for Estate Funds Lost Through Failure Bank. 
Duty Executor Trustee Invest. 


§91. Unnecessary Delay Settling Estate. Where executor 
administrator guilty unreasonable delay administering the 
estate proper charge him with interest uninvested funds. 

586. appeared that the estate was simple one and should have 
been quickly settled. Quoting from the court’s opinion: ‘‘There were 
debts except the funeral expenses and there was nothing for the 
appellant (administrator) except fix the graves. delayed 
doing this for over five years. During that time says that kept 
the money deposit bank and received interest. excuse 
for this great delay stated that there was contention among the heirs 
the proper construction the will, and that, after several years 
strife and controversy with them filed suit the court pray- 
ing for construction the will. 

can see but little room for difference opinion the mean- 
ing the clause the will above set forth; but, granting that the 
appellant was justified asking for its interpretation, was not justi- 
fied waiting four five years before doing so. Whether executor 
administrator should charged with interest funds his hands 
must depend upon the each individual case. 
uses the money his individual business, must account for the high 
rate interest; loans under the orders the court, must 
account for the interest received; and unnecessarily delays the 
final settlement and distribution the estate, thereby depriving the 
distributees their money, ought account for reasonable 

The court decided that the administrator had held least $1,000 
his hands for five years, which should pay four years’ interest 
the rate six per cent. 

New Jersey case was held that, where administrator per- 
mits the funds the estate lie idle and uninvested over period 
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years, will charged with simple interest the amount the 
funds. Jula’s Estate, Orphans’ Court New Jersey, 130 Atl. 
Rep. this case the court said: 


the part expectant that accountant followed 
this course conduct advice counsel, and named attorney 
this state, who has been dead for some years. While seems in- 
eredible that any attorney should give such advice accountant, still 
such defense not applicable him unless acted good faith, 
and, inasmuch fully satisfied that the defendant used portion, 
not all, this money for his own personal use, cannot said that 
acted good faith. But that may, the fact retaining this 
money all these years (20 years) without attempting pay those 
whom knew was due certainly not good faith his part.’’ 


another New York case, Harned’s Will, 250 Supp. 
380, appeared that testator, his will, created trust fund 
amounting $18,700, and directed that the income paid his son 
during the latter’s lifetime and, his death, the testator’s next 
kin. The son died February 1929, and letters administration 
with the will annexed were issued two persons June 25, 1929. The 
administrators delayed distributing the estate and June, 1930, the 
parties entitled distributees brought compulsory accounting pro- 
ceeding against the administrators. 

holding that the administrators were liable for interest from 
the date the issuance letters administration the court said: 


therefore, the court the opinion that the administra- 
tors are liable for interest the legal rate for the period during which 
they improperly withheld payment the residuary distribution the 
proper parties, unable accede the position contended for 
the respondent that such period begins from the date death the 
life tenant. Were this accounting the original executors, such 
unquestionably would the case; but the obligations these account- 
ants respect the estate did not come into existence until the time 
their letters were issued them, which was June 25, 1929. During 
the intervening period between the date death the life tenant and 
that date, they are only far interest came into their 
hands upon their subsequent qualification. This obviously portion 
but not all the $593.20 interest for which they have accounted. The 


proper portion this sum allocated the period question 


capable ready computation from the figures the account. 

court, therefore, determines that the accountants are liable for 
the rate per cent. from the date their qualification 
administrators with the will annexed the date the entry the 
decree herein but for the period prior that time they are accountable 
only the extent that interest was actually received 


§92. Deposit Bank Which Fiduciary Has Interest. the 
Dick’s Estate, 183 Pa. 647, Atl. Rep. administrator 
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withdrew estate funds from the bank which they were deposited and 
where they were drawing interest and deposited them his own private 
bank, which paid interest the deposit. was held that the ad- 
ministrator was chargeable with such rate interest could have 
secured from the bank which the fund was originally deposited, 
from other reputable banks the same region. 

The following quoted from the opinion: interest, the gen- 
eral rule that one who has the custody and control trust fund 
should make such investment secure, practicable, some in- 
from for the benefit those ultimately interested it. The 
funds this estate were for some months after the ap- 
pointment the administrators. They were the Fort Pitt Bank 
subject check, but bearing interest the daily balances 
favor the trust. 

very long after Dick (administrator) organized his 
private bank West Newton, withdrew this money from the Fort 
Pitt Bank and deposited his own bank his administra- 
tor. There was impropriety this action the fund was not the 
loser because it. had allowed the same rate interest being 
paid the Fort Pitt Bank, the fund could not have been the loser. 
did not so. His bank had whatever advantage was derived 
from the account and paid nothing for it. This was not full discharge 
his duty the fund. For the sum which might reasonably have 
been obtained interest the account had not been transferred, and 
which was lost reason such transfer, the accountant should 

The question whether bank, acting executor estate, may 
deposit estate funds its own savings department settled statute 
California. Section the California Bank Act, Stats. 1909, ch. 
76, provides: ‘‘No department shall receive deposits any other de- 
partment the same corporation except that trust department, 
proper cases, may make deposits trust any other funds under its 
with the savings department the commercial department 
the same 

The effect this statute connection with the bank’s liability for 
interest was passed upon the California District Court Appeal 
the recently decided case, Smith’s Estate, 297 Pac. Rep. 927. 

this case appeared that the Bank Italy National Trust 
Savings Association was appointed executor the estate Edwin 
McCord Smith, deceased. executor deposited estate funds coming 
into its hands its own savings department and calculated interest 
such funds the rate four per cent. per annum compounded semi- 
annually. This was the same rate interest which paid other 
depositors. appeared that the bank earned seven per cent. interest 
deposits its savings department and was contended, therefore, 
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behalf persons interested the estate that the bank should pay 
interest the estate the seven per cent. rate. The court held, how- 
ever, that the bank was liable for interest the rate four per cent. 
only. 

was further contended that the statute referred unconstitu- 
tional because discriminates favor bank trustees. The court 
held that this contention was untenable, the court declaring that there 
valid objection legislation which affects banking 
corporations doing business testamentary trustees provided such 
classification not unreasonable. was held that the classification 
this instance reasonable and proper. 


93. Liability for Estate Funds Lost Through Failure Bank. 
proper for executor administrator deposit estate funds 
bank while awaiting order court directing their disposition, pro- 
vided deposits them his name executor administrator and 
uses due diligence the selection bank good standing. has 
been held that, the bank subsequently fails, the executor adminis- 
trator will not responsible the estate for any loss which results 
from the failure. Harper Betts, Supreme Court Arkansas, 
Rep. (2d) 464. 

this case appeared that the plaintiff, Mrs. Betts, was the sole 
heir her son, Roy, who died, leaving his only asset policy life 
insurance. Because Mrs. Betts’ advanced age and her lack experi- 
ence business matters, the defendant, Harper, distant relative 
marriage, was appointed administer the estate. collected the in- 
surance and, after making certain necessary disbursements, deposited 
the sum $508.95 the First National Bank Jonesboro, Ark., 
his name administrator. his own individual account 
the same bank. that time the bank was solvent and was generally 
regarded the community, but days later failed and receiver 
was appointed. Thereafter dividend per cent. was paid the 
receiver the deposit. The plaintiff brought this action against the 
defendant and the surety his official bond recover the balance, 
which had been lost her result the bank’s failure. was held 
that she was not entitled recover. 

executor was however, for estate funds which 
deposited bank which had interest and which were lost 
through the failure the bank. 

this appeared that executor deposited money belonging 
the estate private bank which had approximately half 
interest. The bank subsequently failed and the time the failure 
the executor had deposit estate funds amounting $11,049.25. 
was held that and the surety his official bond were responsible 
the estate for the amount its loss irrespective his good faith and 
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lack negligence making the deposit. Bookhart Younglove, 
Supreme Court Iowa, 218 Rep. 553. 


94. Duty Executor Trustee Invest. considering the 
investment funds executors and trustees, attention must 
directed the distinction between executor and trustee. The 
principal distinction lies their respective duties. The duties 
executor are more less temporary. The principal functions his 
office are coilect the assets the estate, convert them into cash and 
distribute them accordance with the terms the will. The duties 
the trustee are entirely different. Ordinarily, trustee under will 
receives the trust fund from the executor and his principal obligation 
safely invest the fund and pay the income accordance with the 
provisions the will, creating the trust. 

The same person may be, and frequently is, both executor and 
trustee. executor, collects the assets and pays himself, 
trustee, the moneys representing the trust fund. Sometimes the obliga- 
tions the office executor and that trustee overlap and diffi- 
tell where the executorship leaves off and the trusteeship begins. 

Ordinarily executor not called upon invest the money 
the estate, but, under certain circumstances, this duty imposed upon 
him. 

the Villard Villard, Y., 114 789, the New York 
Court Appeals said: ‘‘While the primary duty executor 
convert the assets estate into cash and pay the debts the testa- 
tor and the gifts and bequests provided the will, may necessary, 
least prudent, many hold all the assets the estate 
until distribution thereof pursuant decree upon judicial ac- 
and may also desirable even the duty executor 
invest uninvested funds his possession executor during such 
time, and any case may arise which may make desir- 
able the duty executor change the investments the testa- 
tor the case palpably unsafe investments, those reasonably 
certain depreciate case they are held. not, therefor, entirely 
correct say that executor such has authority make invest- 

Where the provisions will postpone the payment legacy, the 
executor becomes trustee and the duty investing the fund devolves 
upon him. Jurvis’ Estate, 180 Supp. 324. 

And where will creates trust, directing the payment interest 
beneficiary during his lifetime, the duty investing the trust fund 
devolves upon the trustee, without any express instruction that effect 
the will. Stambaugh’s Estate, 135 Pa. St. 585, Alt. Rep. 1058. 

answer the contention that authority invest was given 
the will, the court said: ‘‘It true there direction terms, but 
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the duty arises necessary implication from the order pay 
over the interest. How could interest earned paid over, without 
investment the principal? The legal effect the will precisely 
the-same had formally directed the trustee invest the fund 
from time time, and pay over the net income Moses during his life. 
liable surcharge his accounts.’ 

When the duty investing is, for some reason, placed upon 
executor, must use the same degree care though were named 
trustee the Roach’s Estate, Ore. 179, Pac. Rep. 118. 
this case the court said: ‘‘In the investment trust funds, though 
executor not insurer, nevertheless required exercise 
that degree care and which intelligent person ordi- 
nary prudence and judgment would observe the management his 
own 

executor may trustee, though not referred such the 
will. Tobias Ketchum, 319. 

this case was said: ‘‘The first question, then, is, are the execu- 
tors, under this will, made trustees express trust? The word 
trust, trustee, not used the will, but that only 
that the donee should expressly directed hold the property 
rules equitable construction, that there particular 
words, and any expressions that show unequivocally the intention 
the parties create trust will have that effect. was said Lord 
Eldon, that the word ‘trust’ being made use 
alluded to, but nothing more; and the whole frame the 
creates trust, the law the same though the word trust not used.’’ 
(Hill Trustees, Am. ed., 99; Orig. ed., 65, and cases there cited.) 

the same effect Mee Gordon, 187 400, where the court 
made the following statement: ‘‘The duty investing and administer- 
ing the fund question, true, imposed upon persons who are 
designated executors rather than trustees, but very familiar 
rule that the duties imposed upon person rather than the name ap- 
plied him the will should measure his office and position, and that 
where the duties trustee are imposed upon person will re- 
garded trustee rather than 

trustee, who neglects invest the money his hands and allows 
the trust fund remain idle when should invested, will charged 
with interest upon the fund. Fluck Lake, Eq. Atl. 
Rep. 643. 

The rule trustee’s responsibility stated the following 
language Boehmer Silverstone, Ore., 186 Pac. 26. 
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trustee has secured the custody the trust fund 
one the most important his duties invest the same such 
manner that will safe and yield reasonable rate income 
the cestui que trust. there are directions the instrument trust 
the time, manner and kind investment, the trustee must follow 
the direction and power given him. the absence such directions 
and powers, the trustee must governed the general rules the 
court, the statutes and laws the state-in which the trust 
executed. the absence such directions, must governed 
sound discretion and good faith. must not have speculation view, 
but rather permanent investment, considering both the probable in- 
come and the safety the capital. 

trustee ought invest government state securities, other 
gilt-edge securities, bonds mortgages unincumbered real 
estate. Perry Trusts, 452; Roach’s Estate, Or. 179, 197, 
118. ‘There one rule,’ says Mr. Perry his work trusts 
(volume 452), ‘that universally applicable investments 
trustees, and that rule is, that the trustees cannot invest trust moneys 
personal securities. There must express authority the 
instrument trust authorize loan personal promises.’ short, 
the law holds trustee strict accountability and responsibility for 
faithful performance the duties his trust. cannot shift his 


New York case the court said: ‘‘The first care the law the 
safety the trust fund. Upon this truism depends every rule which 
has been made for the conduct trustees. has produced the obvious 
requirement that, trust funds loaned mortgage, the loan shall 
secured property sufficient under prescribed standards secure 
repayment the loan. regards the personal wealth character 
the borrower secondary basis safety only. then proceeds 
requirements which touch the forms and evidences the investment 
and the legal safeguards which may surrounded. 

this last respect has insisted that trust funds shall not 
mingled with other funds which the trust not concerned. warns 
the danger any investment, unless shall always within the 
swift and unimpeded control the trustee. forbids the loan the 
trust fund with other funds transaction which 
might, any conceivable event, require the concurrence stranger 
the trust for the enforcement the security. also condemns 
investment which the trustee’s personal funds are coupled with the 
funds the trust, lest the latter the peril the trustee’s selfish 
interest. 

investments can only made the name the 
and his character such. This rule rests upon reasons too many 
and manifest need repetition, but largely provoked the need 
that the investments trust shall not only stand apart from every 
other interest, but openly stamped with the individuality the 
trust against every doubt. investment which not form and 


THE BANKING LAW JOURNAL 927 


fact adapted the welfare the trust, and nothing else, can satisfy 
these requirements.’’ Union Trust Company, 149 Supp. 324. 

Citizens National Bank Jefferson, Ky. 651, 767, 
appeared that will created trusts for the testator’s daughters. 
Commenting the duty the trustees invest the trust fund safely 
the court said: 


trustees having collected the personal assets the testator, 
and ascertained the amount the two daughters were entitled to, be- 
their duty, within reasonable time, make such investments 
this personalty would yield the beneficiaries income for their 
support and maintenance. There direction the will the 
the investments made, for there were, would 
the duty the trustees follow the directions given the testator; 
but the trustees are left invest judicious manner the trust fund, 
make safe for the life well the remainder interests. This 
income, with the principal from which flows, managed for 
the lifetime the daughters, and its investments sound discretion, 
that evidences good faith the part the trustees, required. has 
been held that mere personal security not regarded secure, and 
that investments stocks, such railroad stocks, mining shares, 
that depend upon the result mere adventure, are equally unsafe. 
The duty, however, has been imposed these trustees making the 
investment, and neglect such duty would make them personally 


The rule stated follows Michigan ease, Buhl’s Estate, 
178 Rep. 651: ‘‘A trustee has not unlimited authority invest 
ordinarily prudent man would invest his own; must take such 
risks only ordinarily prudent man would take who trustee 
the moneys others. making such investment, always as- 
diligence employed and sound judgment exercised him the 
transaction. must always bear mind that the primary object 
the creation the trust not, ordinarily, but the pres- 
ervation and perpetuity the fund until the time for its distribution 
arrives, and must make investment which this object may 
all likely defeated.’’ 

The rule Massachusetts, seems, not quite strict. Taft 
Smith, 186 Mass. 31, Rep. 1031. The following statement 
quoted from the opinion the ease just cited: ‘‘It has long been the 
rule this commonwealth that, making investments, well the 
general management the trust trustee held only good faith and 
sound and hence that cannot held for the consequence 
error judgment, unless the error such show either that 

this was held that trustee would protected investing 
second mortgage. The decision, however, not safe precedent 
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for trustees other jurisdictions follow, nor Massachusetts, for 
that matter. 

question what constitutes investment was considered 
the case Drake Crane, 127 Mo. 85, Rep. 990. here ap- 
peared that testator set apart reserve fund retained trustees 
guard against losses shrinkage the value his real estate, 
other contingencies, and invested and reinvested from time 
time, until the termination the trust. After his death, corporation, 
having determined construct somewhere St. Louis large hotel, 
selected site opposite testator’s property, which was the time 
rapidly depreciating value, but was unwilling erect the hotel there 
unless property owners that street would subscribe 
amount bonus. The trustees, doubting their power donate from 
the reserve fund this enterprise, applied the court for instructions, 
was held that such donation, helping prevent further decrease 
values, would ‘‘investment,’’ within the meaning the will. 


(To continued) 


